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First Supplement to Memorandum 70-110
Subject: Study 71 - Counterclalms and Cross-Complaints, Joinder of Causes
of Action,and Related Provisione

At the October 8-9 meeting, the staff was directed "to consider how,
if at all, the doctrine of anticipatory repudiation bears on the compulsory
Joinder provisions." We have examined what law there is in thie area and
have concluded that nothing need or should be added to the present recommenda-
tion to cover the relationship between anticipatory repudiation and compulsory
Joinder.

Section 426,20 provides that, where a plaintiff has, et the time of serv-
ing a cemplaint, a related ceuse of action against the party merved, and fails
to plead the related cause, it ig doemed waived. Section 426.3C applies an
analogous rule to defendants but in thie respect merely contimues the existing
law relating to compulsory counterclaims.

The Californle doctrine of anticipatory repudiation bears on these pro-
visions in only one situation. This is where a bilateral contract calls for
performance contimously or in installments and there has already been an
actual partiel failure to perform sccompanied by a repudiation of the obliga-
tion to perform in the future. In this situation, the law is clear that the
pramisee may sue for a total breach, the question is must he? That is, does
existing law or would Section 426.20 permit him to ignore the repudiation and
sue merely for the partial breach, deferring for a later time an action for
total breach. Not surprisingly, we have found no California case in point.
The rules that reguire the promisee in this situation to mitigate dapages and

the usual desire of all to have the entlre matter resolved at orne time for



both convenience and economy dictate that normelly only one suit would be
brought. Corbin aesserts that this is the general rule=--"non-performsnce

plus the repudiation constitute one and only one cause of action." (See
Exhibit I attached.} We believe that this is the rule that would probably

be applied in the absence of anything to the contrary in our recommendation.
Moreover, we do not suggest that anything explicit be added to the recommenda=-
tion because we do not want to 1limit what judicial flexibility there is.
Sectlon 426.20, we believe, states a sound rule. However, it could perhaps
in some unforeseen circumstance operafe harshly. If such circumstances

arise, we prefer that the statute and Corment be silent.

We steted above that, in California, the doctrine of antieipatory
repudiation became involved with compulsory joinder in only one situstion.
The classic application of the doctrine comes where there is a repudiation
prior to the time for any performance by the promisor. This involves no
Joinder problema because the promisee will either elect to sue for a total
breach or he cannot sue at all. The other situation is where there is &
unilateral contract or a bilateral contrect that has become unilateral in
effect through full performance by the promisee. The California law is
that the doctrine of anticipatory breach does not apply in this situation.

E. 8., Minor v. Minor, 184 Cal. App.2d 118, 7 Cal. Rptr. 455 (1960). Thus,

for example, a plaintiff who has fully performed m contract, may, in the
absence of an acceleration clause, recover instellment payments only as they

become dve. Minor v. Minor, supra. The latter example 1s one that was

raised specifically at the meeting. The existing law is clear and our recom-
mendation would make no change in this law. We accordingly suggest no
further changes be made.

Respectfully submitted,

Jack I. Horton
Associate Counsel
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 CORBIR ON CONTRACTS
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§ 954. RBreach by Repndiation of Obligation
The unexcused failure of a contractor to render a promised

Such failure may be of such great importarice as to constitute -
what has been called herein a “total” breach.®* This ig true even
though there may be a laree part of his promised pertormance -
that is not vet due:. and it is true also even though the failure
to perform is net accompanied by any expression of repudiation
of the contractual obligation. For a failuve of performance con-
stituting such a “total” breach, an action for remedies that are
appropriate theretp is at once maintainable. Yet the injured
party is not required to bring such an action, He has the option
of ireating the non-performance as a “partial” breach only and
getting a judgment therefor without barring a later action for
some subsequently occurring breach., It is reasonable for him
1o expect performance of the remainder of the contract as agreed
and to ask a judicial remedy in case of disappointment.

Thus & contraclor can get judgment .foiv- an unpaid progress

‘Payment, while proceeding with the work. . By so proceeding he

does not waive his right to damages for delay in completion caused
by the non-payment #t or for subseque,nﬂ);t occurring breaches,
Likewise a seller who delivers a non-con orming -instaltent of
goods commits a breach of contract, one it may be treated as
“total” dependent on the relative materiality of the defect; but
if there has been no repudiation the buyer rhay continue to insist
on further deliveries. If sued for the price of the instalment
delivered the buyer may recoup for the hreach of warranty in-
voived in the defective delivery. By obtaining such recoupment
ke bars any claim for further damages for such breach of war-
ranty, a claim that he might have enforced by bringing his own
action against the seller; but he does not bar, his right to damages
for the seller’s failure to make further deliveries or for any other

~ sizbsequent breach.’*

An employee who has not been paid hisé wages or salary as

it falls due, but has not been discharged gr prevented from con-

tinuing to perform the service, has an immegiate right of action
far the amount so unpaid; he does not by getling such a payment
bar his action for any subsequent hreach, either an action for sub-

‘sequently overdue wages or for damages for a subsequent dis-

charge or repudiation of contract ™ The failire to pay wages or
salary may be under such circumstances as to ;'ustif.y the employee
in stopping work and suing for damages for “total’” breach: but
if he does not choose to do this he is not, in the absence of a dis-
charge or other repudiation, “splitting” his cause faction or vex.
atiously multiplying suits. '
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How are the rights of the parties affected and what is the char-
acter aof the breach when a failure to remder some performance
when due is accompanied by a repudiation of the contractual ob-
ligation? In the first place, such a repudiation is called an “an-
ticipatory breach” when it occurs before any performance by the
repudiator is actuaily due.* The injured party is not required to
bring action before the due date for performance; but if he can
avoid losses without unreasonable effort or expense his damages
wili be liniited accordingiv.® If a contract requires a perform-
ance at one time only and it is not then rendered, the breach is
not “tetal” if time is not of the essence; but it will certainly be
“total” if then accompanied by a repudiation, and thereafter only
one action is maintainable™ If time is of the essence, the non-
performance iy a “total” breach without any accompanying re-
pudiation; and in any case time becomes of the essence when the
delay continues so unreasonably long a time that patience ceases
to.be a virtue.™

Suppose next that the contract requires performance in instal-
ments or continuously for some period and that there has been
such a partiat failure of performanpce as justifies immediate ac-
tion for a partial breach. If thic partial breach is accompanied
by repudiation of the contractual obligation such repudiation is
anticipatory with respect to the performances that are not yet
due. In most cases the repudiator is now regarded as having
commifled a “total” breach, justifying immediate action for the
remedies appropriate thereto. In determihing the damages re-
coverable in such an aection, it is necessary for the court te look
into the future. In spite of the uncertainty involved in this, the
trier of fact is permitted to make an estimate to be added to the
damages awarded for the actual non-performance that has ai-
ready oceurred.®® In most cases this remedy is regarded as ade-
quate and the injured party is allowed only one action for his
wrong. The non-performance plus the repudiation constitute one
and enly one cause of action, ™ :

If-the buyer of goods in instalments fails to pay for one of them
and also refuses to take and pay for any more, there is a “total”
breach; and the seller can get but one judgment for damages.®
If the selier fails to deliver one instalment of goods, or delivers a
defective instalment, and also repudiates his obligation to deliver
any more, the buyer can get only one judgiment for damages.®

In any case of repudiation by opne party, the injured party is
expected to avoid losses if he ean do so without unreasonable ef-
fort and expense, and his damages are limited accordingly. Where
such avoidance is possible we have a sound reason for not per-
mitting the injured party to proceed with his performance and
compel payment of the agreed price, He must stop performance,
avold loss, and be content with compensatory damages cbtained
in one action.
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There are cases in which the plaintiff has already fully per-
formed his part when the repudiation occurs and in which there
is nothing he can do to avoid loss. ‘The contractual obligation
was, or has become, unilateral. In such cases, the courts may
permit the injured party to maintain a series of actions for non-
performance of instalments by the repudiator, especially when
these are mere money instalments.® Indeed, it is often held that
no action can be maintained until the instalments £a1! due®® This
may be justifiable in cases where the payments will be due only
oii some contingency that is uncertain.  In view of the uncer-
tainty and conflict in the law of anticipatory repudiation of con-
tracts to pay money in instalments, 2 plaintiff who is acting in
good faith and not for vexation in disregarding a repudiation and
bringing actions for instalments as they regularly fall due by

“the contract should not be penalized by holding that his first

judgment bars his other actions,*

An especially notable conflict and confusion may be found in
the law of landiord and terant. For a full discussion of the au-
thorities, works on that subject must be consuited. It has been
held that on repudiation or other total breach of a long-term lease
by the lessee the lessor can not maintain an action at once for
his entire future injury.$ The contrary has been held, however,

" and is supported by reasoning that is quite consistent with the

law of remedies that is applicable to breaches of contract in gen-
eral.ss :

§ 955. Rule against “Splitting a Cause of Action”

We have thus {ar considered what constitutes a breach of con-
tract, what diffevent kinds of breaches there may be, the pos-
sible number of breaches of a single contraet, and the time and
number of remedial actions, No mention has been made, how-
ever, of “splitting a cause of action.” The reason for not men-
tioning it is that “cause of action” has no such consistent and
‘ecommonly aceepted definition that it can be used to adventage ®
An immediate action can he maintained for non-payment of an
instalment of rmoney, not because such a non-payment is a sep-
arate “cause of action” but because the creditor needs the pay-
ment as promised and an immediate action is not vexatious or
unjust te the debtor® After two instalmenis are overdue an ac-
tion can at once be maintained for the two, but two actions can
not. This is because one action satisfies the needs of the creditor
at the least expense and because two actions would be unnecessary
and vexatious and unjust. The truth is that we have to know
whether it would be vexatious and unjust to bring two actions.
before we can tell whether a “cause of action” is being “'split.”

The attention of the court and of the lawyer, must therefore be
directed to the factors that cause us to believe litigation to be un-
necessary, vexatious, and unjust. If a creditor promptly sues for

%3
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the first instalment and later brings a second action for a second
instalment, there is just the same "splitting” as there woull be
if he delays the fivst action and brings {wo actions simultaneously
aflter the second instalment is due.  In the lirst instance the “split-
ting” is reasonable; in the second instance it is not. Ewen in
the first one, the court may be able Lo combine the two actions
inte one for purposes of 1eial.

There are indeed many cases in which it is difficult to deter-
mine whether bringing two actions is reasonable or unreasonabie,
just or unjust.  “Justice” is not always so clear that men can
agree on ity requircments; but it lies at the foundation of all
supposed “rules” of law, and to this foundation we must of neces-
sity go when a "rule” is stated in terms so variable as to have
no aceepted meaning. Such is the rule that two actions can not
e maintained upon a single cause of action. Cases supporting
such a rule can be piled up (uselessly) with a scoop-shovel. A
similar substantinlly meaningless rule is that two actions can not
be maintained for breach of & contract that is “entire and in-
divisibie.” # ' :

aifa
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Qctober 26, 1970

To HIS EXCELLENCY, RONALD REAGAN

Governor of Californis and

THE LEGISLATURE OF CALIFORNIA

The California I[avw Revision Commission waa autbarized by Beselution
thapter 224 of the Statutes of 1969 to study whether the law relating o
Joinder of causes of action and to counterclaims and cross-complaints
should be revised.

The Commission herewith submits ites recommendation and a research
etudy relating to these two topics. The study, which vas prepared by
Professor Jack H. Friedenthal af the Stanford Iaw School, was previously
published in the Stanford Iav Review and 1s reputlished here with permis-
sion. Only tha yecommendstisn {as distingaisksd from-the ressarch study)
sxyreases the views of the Commission.

Respectfully submitted,

Thomme E. Stanton, Jr.,
Chalrman
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{30 OOMMISEION

COUNTERCLATNG AND CHOSS-COMPLAINDS, JCINDER OF CAUBES OF

ACTION, AND PELATED PROVISICNS

TWPRCDUCTION

Although seversl areas of Cauliforaia clvil procedure have been reviewed
and modernized in recent ye&rs,l there has been relatively little change 1n the
Californmia code pleading system since its adopticn in 1851.2 while study re-
veals that a2 cﬁmprehensive review of the ctatutes relating to pleading is
needed, the Commizslon has been authorized tnitially to deal with only two
aspects that are in need of immediate refoiu: {1} counterclaims and cross-
complaints acd {2} Joinder of causes of actionQB This recommendetion deals
comprehensively with these two watiers and with certain inextricably related

ratters such as Jolnder of partles.

1. For exsmple, completely new provisions relating to depositions and discovery,
based largely on the Federzl Rules of Civil Procedure, were enzcted in 1957.
cal. Stats. 1957, Ch. 190h, § 3, p. 3322, BSee Code Civ. Proc. §§ 2016-2036.
Rulee governing preirisl procedores were first prowuligated by the Judiclal
Council in 1957; mejor changes were adopted in 1963; and significant amend-
ments vere made 1n 1067. See Cal. Rules of {t., Fules 206-218. Upou recom-
mendetion of the Law Revision Comrission, the Evidence Code was enacted in
1965. Cal. State. 1965, Oh. 299. The provisions relating to appeals in civil
actions vere reorganized and streamlined in 1968. (al. Stats. 1968, ch.
42, adding Title 13 {cormeneing with Sectlon GO} to Part 2 of the Code of
oivil Procedure. A modern stetute op jurisdiction and service of process
was evacted in 1969, Cal. Stats. 1969, Ch. 1610, sdding Title 5 (commencing
with Section 410.10} to Part 2 of the Code of Civil Procedure.

2. The code pieading system was introduced in California by the Fractice Act of
1851. Cal. Comp. laws; Ch. 123, §§ 36-71. The Practice Act of 1851, which
was based on the incomplete Field Code of Clvil Procedure enacted in New
York in 1848, wee carried over into the 1872 California Code of Civil Pro-
cedure ag Title & (commencing with Section 420) of Fart 2.

3. Tohe Commission may study cnly those iopics that the legislature, by concur-
rent resolution, has approved for study. Govh. Code § 10335. The Commis-
sion has not requested that it be grented authority to make an overall
gtudy of pleading because it has other major rrojects undervay that must
be glven priority.
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JOINDER OF CAUSES OF ACTION

E@
Seetion 427 of the Code of Civil Procedure, which states the rules govern-

ing permissive joinder of wsuses of action, iz a conglomerate of common lew and

i,

Section 427 provides:

427. The pla
¥

ntiff may onite several causes of action in the same
complaint, whare a

int
hey 21l srise oot of:

1. Contracts. express or implied. An zsbtion brought pursuasnt to
Section 1602 of the Civil Code shall be deemed to be an action upon an
implied contract within the meaning of that lerm as used in this section.

2. (Claims to recover specific real property, with or withowt
damages for the withnolding thereof, or for waste committed thereon, and
the rents and profits of the zame.

3. Claims to recover specific personal properiy, with or without
demages for the withholding thereof.

b. Qlaims seainst a trustee by virtus of a contract or by operation
of lawv.

5. Injuries to character.
6. Injuries to person.
7. Injuries to property.

8, riaime avising ocut of the same trapsaction, or transactions
connected with the same sublect of sctlon, and not included within One
of the foregoling subdivisions of this section.

9. Any and 231 claims for injuries spleing cut of a conspiracy,
whether of the seme or of different charscter, or done at the seme or
ifferent Limes.

The causes of action so united must all belong to ope only of these
clasges except as provided in cases of conspiracy, and mst affect all
the parties to the action, and not require aifferent pluces of trial, and
must be separately stated; bui en action for malicicus arrest and prose-
cution, or either of them, may be unlited with mn action for either an
injury to character or to the person; provided, however, that in any
action brought by the husbard and wife, to recover daumges caused by any
injury to the wife, all consequentilal dawages suffered or susteined by

D



equity rules;s somplicsted by plazcenmeal sitempis at mprovement. Iin general,
the section permits z plaintiff to join several causes of sction in one com-
plaint if: {1} all causes belcng to one and only one of the categories set
forth inp subdivisicns 1 <hrough § of the section; (2) all causes affect all
parties to the actlon; {3} no cause requires & different place of trial; and
{4} each cuvse is aeperately stated.

The Designated (stegories /‘ppreach

The Joinder categories created by Section 427 ere, for the most part,
erhitrary, eve not btased on reasoas of practical convenlence, and operate to

defeat the purpuse of permiiting joinder of causes in order to settle all

the bushand alone, including loss of the services of his sald wife,

moneys expended and indebtedness incurred by reason of such injury

to his said wife, mey be alleged and recovered without separately

stating such cause of zetion arising out of such consequential :
dawapes suffered or sustained by the husband; provided, further, i
thet csuses of action for injuries to person and injuries to prop- o
erty, growing out of ¢he same fort, msy be loined in the same com-

plaint, and 1t le not reguired that they be astated separately.

5. Youlsell & Bazard, Pleading ond Frocedure 636-030 (28 ed. 1968). 5
&. ‘The origir and higtory of the secticn is tracsd Iin Friedenthal, The Heed

to Revise California Provisions Regarding Joinder of Claims, Counterclains,
ara (ross-Chmplaints S-24 mimeographed dratt 1970},




gonflicting claims between the parties in a single action.7 Elimination of
the joinder categories and adoption of arn unlimited joinder rule would yield
substantial benefits. Professor Frledenthal, the Commission's research con-
sultant, polnts ou'b:8

As a practical matter there will only be a small number of situations in
which a plaintiff will have several causes of action againet a defendant
which do not arise from cne set of transactions or occurrences so as to
permit Joinder under section 427. Even then such unrelated causes may be
Joined if they all fall within some cther category of the statute. Thus
the adoption of an unlimited jolnder rule will not have much impact on
the mumber of causes that can in fact be Joined. Nevertheless, a number
of benefits will accrue from such revision. Under the current provision
defendants are encouraged, whenever tactiecally scund, to challenge the
Joinder of causes by arguing that no citegory applies. Even when un-
successful, argoment on such an issue is costly and time consuming. In
those few cases where the challenge is successful, the plaintiff must
file an amended compleint eliminating one or more of his original causes.

T» Virtuelly every wrilter on the subject has expressed this view. 8See
Friedenthal, The Need to Revise California Provisions Regarding Joinder
of Claims, Counterclaims, and Cross-Complaints 8 n.13 {mimeogrephed
draft 1970). Practicing lawyers appear to be of the same view. A
resolution vas adopted by the 1970 Conference of State Bar Delegates to
substitute for Section 427 an unlimited joinder provision based on the
Federal Rules of Civil Procedure. The resclution was prepared by the
San Francisco Par Association. In support of its resolution, the
Assoclation stated:

The present stabtutory rules are unnecessarlly difficult for the
practicing attorney to follow without guesswork and extensive legal
research. The Code of Civil Procedure should be a clear and concise
guide for the attorney drafting pleadings and planning litigation.
The present statutes relating to Joinder are highly unpredictadble in
their effect--an ntolerable situation.

8. Friedenthal, The Need to Revise Californis Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints 13-14 {mimeographed draft
16707,
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Other Linitations ~y Joindger of Canres

e

The other iimitations thet Section 427 imposes on joinder of causes also

.

should be eliminsted. The requirement that 511 cauvces of action Joined "must

affect g1l the parties ito the action” iz incopsistent with and superseded
. ) . 9

by subseduently emacted Section 3769h of the Code of Civii Procedure. The
rrovision that causes of zctlon cannot be Jolned if they "reouire different

g . " , o
places of trial” serves no useful yurpose and hus rarely been relied upon.l

Becommendaiions

Feralssive Jolnder of caused. The lamitatdons Section b27 of the Code of

Civil ¥rocedure lmposes on joinder of cautes of aotlon are undesirable. Sece
tion 27 should he yerplaced by o weovision cilicwing unlimized jeioder of causes

S

1k

Q. Section I79b specifically provides that "iv shall not be necessary that
each defendant shsll be interested zz . . . to e mewy canse of action
included in any pz*c;r-eeaa.z}g against him . . . ." (Fmphasis added.) This
jnconsistancy pad been Judiecislly resclved by permitting Section 37590 to
prevail. Kraft v, Smith, 24 Cai.2d 124, 148 p.2a 23 (1044). See also
Peters v. Bigelow, 137 Czl. app. 135, 30 £.2d 450 (1934). Nevertheless

-

{;
the respective sectionsg remain in a*l’par@pl, confiiot.

1¢. Friedenthsl, The Need to Bevise {alifornis Provisions Regarding Joinder of
Claims, Countercleims, and Cross-Complaints 21-23 (mimecgraphed draft 1970).
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of action against those persons who have properly been made parties to the
act:l.on.ll The experience under Rule 18{a) of the Federel Rules of Civil Pro-
cedure,l2 providing for unlimited joinder of causes of action, has been en-
tirely satisfactory.l3 This rule has been a model for reform in a steadily
expanding number of etates. The California experience with the broad joinder
of causes in counterclaims has been equally good.lh By wvay of contrast, the
general California provision on joinder of causes--Section 427--is modeled on
the joinder provision of the Field Code, a provisicn that has been criticized

as "one of the least satisfactory provisions of the Field Code.“l5

Accordingly,
adoption of an unlimited joinder of causes provision would be a significant
improvement in California law. Any undesirable effects that might result

from unlimited joinder of causes can be avoided by a severance of the causes

for trial.16

11. The separate statement of causes of action requirement of Section 427
is discussed infra.

12. BRule 18{a} reads as follows:

(2) A party asserting a claim to relief as an original claim,
counterclaim cross-claim, or third-party claim, may join . . . as
many claims, legal, equitable, or maritime, as he has against an

opposing party.

13. Wright, Joinder of Claims and Parties Under Modern Pleading Rules, 36 Minn.
L. Rev. 580, 586 (1952).

1%. Friedenthal, The Need to Revise California Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints 10-11 (mimeographed araft
1970).

15. 2 Barron & Holtzoff, Federal Practice and Procedure 66 n.0.1 {1961).

16. As Professor Friedenthal points out:

Joinder of causes, In and of 1itself, is never harmful, Only a Joint
trial of causes may be unjustified, elther because the trisl may be-
ccme too conplex for rational decision, or becauee evidence intyo-
duced on one cause wlll sc tend to prejudice the trier of fact that
it will be unlikely to render a fair decision on any other csuse.
These latter problems which are certainly not obviated by the cur-
rent arbitrary categories can be avolded by resort to Code of (ivil
Procedure section 1048 which permite the court, in its discretion, to
sever any action. [Priedenthal, The Need to Revise California Pro-
visions Regarding Joinder of Claims, Countercleims, and Gross-Com-
plaints 12 {mimeographed dratt 1970).]
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Mandatory joinder of causes. Where one person files an action against

another, and elther of them has a cause of action against the other arising
from the same transaction o:r occurrence ag the cause filed, he should be re-
quired to assert such cauce in the action; otherwise it should be deemed
walved and all rights thereon extinguished. California dces not now have

such a statutory requirement appiicable to plaintiffs.l7 However, the trial
of one cauee ordinarily will involve the same witnesses, if not the identical
issues, as the trial of another cause arising out of ths same transaction or
occurrence. As a practical matter, the plaintiff seldom fails to plead all
causes arising out of the same transacticn or occurrence, both for the sake

of convenience and because he fears that the rules of res Jjudicata or collater-
al estoppel may operate to bar any causes he does not plead. The recommended
rule is consistent with Section 439 of the Code of Civil Procedure which makes
compulsory any counterclaim arising from the same trunsaction as that upon
which the plaintiff's clain io based. Adoption of the rule would clarify the
law and 1imit the neced to rely on the uncertain -ules of res Judicata and
collateral estoPpel%B to dztermine vhether a cauce is barred by failure to
assert it ip a prior action. More important, it would svoid the rogaibility

that the parties to a lawsuit will fail to dispose of all claims arising out

of the same tramsaction or ccourrence in on= sction.

17. TFor a discussion of the existing California lav, zee Friedenthal, The
Heed to Revise Californis Provisions Regarding Jolndnr of Claims
Counterclaims, and Cross-Complaints 21-23 (mimeographed draft 1970)

18. See id. at 26-28.
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However, the requirement that a plaintiff allege all related causes of
action he has against the defendant, as well as the requirement that a defend-
ant allege by cross-demand all related causes he has against the plaintiff,
should be tempered by the dictates of fairness. 4 party who, acting in good
faith, fails to join a compulsory cause should be granted leave by the court
to assert the cause at any time prior to trial unless to do so would result
in substantial injustice to the opposing party. This is bagically the plan
of Rule 13(f) of the Federal Rules of Civil Procedure.19 Likewise, if a
party has failed to plead a related cause of action but a cross-demsnd is
subsequently served upon him, he should be allowed to assert the unpleaded
cause by way of cross-demend without obtaining leave of court since he iz now
subject to added liabilities.

There are other situations which in fairness to the parties should be
excepted from the broad compulsory joinder requirements. If a cause of
action would require for its adjudication the presence of additional parties
over whom the court cannot acquire Jurisdiction, that cause should not be
required to be Joined.20 If at the time an action is commenced, the related
but unpleaded cause of action was the subject of another rending action, that
cause should not be required £o te joined:%; And if the unpleaded cause is
within the exclusive- jurisdiction of federal courts, that cause should not be

required to be joined in an action in the state courts.

15. The rule is set cut at note 49, infra.

20. This proposal is based on Rule 13(a) of the Federal Rules of Civil Pro-
cedure, set out at note 49 infra.

21. This proposal is dased on Rule 13(a){l) of the Federsl Rules of Civil
Procedure.



Finally, the compulsory joinder requirements should apply only to

ordinary civil litigation. Special proceedings should be excepted from

the general compulscry joinder rules, for special proceedings have their
own particular pleading and joinder requirements, peculiar to them. And
the compulsory cross-demand and joinder requirements should be inapplicable
in small claims court so that parties will have a free choice of fora,
rather than being forced to litigate all their claims, related or unrelated,
in the small claims cc:ur'l:.a2

Separate statement of causes. Section 427, which requires that each

cause of action be separately stated but provides exceptions for certain

2
types of frequently cccurring causes of action, 3 has been criticized as

22. The problems resulting from the application of the compulsory counter-
claim rule in the small claims court are discussed and criticiged in
Friedenthal, Civil Procedure, Cal. Law--Trends and Developments 238
243 {1969).

23. Section L27 provides an exception to the separate statement requirement
for the husband’s consequential damages in an action brought by the
husband and wife for damages for injury to the wife, and an exception
for causes of actlon for injury to person and property resulting from
the same tort. See note 4, supra.
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tending to "encourage prelixity and uncertainty in the statement of the facts
constituting the cause or causes of action."eu The Commission

has concluded that this defect can be corrected by

providing that the party objecting to the. plead-

ing must show not only that the causes of action are not separately stated
but also that the pleading is confusing as a result. This will limit the

separate statement requirement to cases where it serves a useful purpose.

24, 2 Witkin, California Procedure Pleading § L97 (1954). Witkin elaborates:

No doubt it is desirable to require the plaintiff to state his
causes of action separately and not in a confusing hodgepodge,

but the distinct ground of uncertainty (infra, § 498) should be
sufficient to take care of that defect. The demarrer for lack

of separate statement goes muech further and would condemn a
rleading vhich is a model of organization, brevity and clarity,
and which sets forth all the essential facts without repetition
or needless admixture of legal theory. Under the primary right
test of the cause of action the same acts or events may invade
several rights and give rise to several causes of action. To
withstand demurrer the complaint mist either repeat or incorporate
by reference the same facts in separately stated counts, so that
each count vwill be complete in itself. (See supra, §§ 149, 204.)
The difficulty of distinguishing between truly separate causes of
action and the same cause rleaded in accordance with different
legal theories (see supra, § 181) leads the pleader to err on the
safe side and set forth as meny "causes of action” as he can think
of. In order to make the separate causes appear distinct, legalis-
tic terminology appropriate to the different theories is employed
in drafting the counts, with the result that many of the same facte
are confusingly restated in different language. 1In brief, the
requirement of separate statement, and its corresponding ground of
demurrer, encourasge prolixity and uncertainty in the statement of
the facts constituting the cause or causes of action.
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seems to have operated satisfactorily since its emendment in 1927 and needs
no basic revision. However, it is already strikingly similar to Rule 20(a}
of the Federal Rules of Civil Procedure which provides in part:
All persons may join in one action as plaintiffs if they assert any
right to relief . . . in respect of or arising out of the same trans-
action, occurrence, or series of transactions or occurrences and if
any question of law or fact common to all these persons will arise
in the acticn.

The Commission recommends that Section 378 be rephrased in substantial

conformity with Rule 20(a) and the present Californis practice.

Permigsive Joinder of Defendants

Permissive joinder of defendants is governed generally by Sections 379
and 379a of the Code of Civil Procedure. These sections provide in part
that any person may be joined as a defendant "who has or claims an interest
in the controversy adverse to the plaintiff" (Secticn 379) or "against whom
the right to any relilef is alleged to exist" (Section 379a). Conspicuously
absent are the joinder requirements for pleintiffs that the right to relief
arise out of the same transaction and that common questions of law or fact
be involved. These latter restrictions have, however, been inserted by

26
Judicial decision. Nevertheless, the existing statutory deficiency and

may order separste trials or meke such other order as may be
expedient, and judgwent may be given for such one or more of
the plaintiffs as may be found to be entitled to relief, for
the relief to which he or they may be entitled.

26. See Homg v. Superior Court, 207 Cal. App.2d 611, 24 Cal. Rptr. 659
(1962), quoting with spproval a statement from Chadbourn, Grosswan,
and Van Alstyne that "the holdings seem to demand that there be some
sort of factual 'nexus' connecting or associating the claims pleaded
against the several defendants."

-13~




the inherent ambiguity and overlap in Sections 379 and 379a have been justly
CI‘i'tiCiZEd.ET
In contrast, Rule 20(a)} of the Federal Rules of Civil Procedure explic-
itly provides the same substantive test for joinder of defendants as for
Joinder of plaintiffs. It states in part:
All persons . . . may be joined in one action ss defendants if
there is asserted against them . . . any right to relief in respect
of or arising out of the same transaction, oceurrence, or series of
trensactions or occurrences and if any question of lsw or fact come
mon to &ll defendants will arise in the action.
The substitution of a test for the permissive joinder of defendants based on
Federal Rule 20{a) would not change existing Celifornia practice but wowld

provide clear and concise statutory guidelines. The Commissicn recommends

that this be done.

2f. Chadbourn, Grossuman, and Van Alstyne state that, "it would seem to be
desirable to amend the provisions governing joinder of defendants so
that whatever requirements are intended will be express and not hid-
den in the implications of decisional law." (Cslifornias Practice
§ 618 at 536 (1961).

Mr. Witkin comments, "that we have liberal joinder rules [as to
defendants], but too many of them and little integration.” 2 Witkin,
California Procedure Pleading § 93 at 1071 (195k).

More outspoken are practicing lawyers. A resolution was edopted
by the 1970 Conference of State Bar Delegates which would substitute
provisions for permissive joinder of parties similar to Federal Rule 20.
This resolution was introduced by the San Francisco Bar Association,
which stated in support of it:

The present statutory rules are impossible for the practicing
attorney to follow without unnecessary guesswork and extensive
legal research. The Code of Civil Procedure should be a clesr
and concise gulde for the attorney drafting Pleadings and
Planning litigation.

-1h-



Special Statutory Provisions for Permissive Joinder

2
Section 378 was amendedEB and Section 379a was added 7 in 1827 to

liberalize the then existing statutory rules on permissive joinder of
parties. The old restrictive provisions were subject to several express
statutory exceptions set out in Sections 380, 381, 383, and 3Bh.30 Sec-
tions 381 and 383 are now simply deadwood inasmuch as they merely authorize
Jjoinder that is permissible under Sections 378, 379, and 3799..3l Sections
380 and 384 will be rendered superfluous by the suggested revisions. Any
comprehensive revision of the statute relating to joinder of parties should
include the elimination of these vestiges of an earlier day, snd the Commis-
sion recommends that these four sections be repealed.

Because revision of Section 379 to conform to Federal Rule 20{a) would
eliminate any need for Section 379c of the Code of Civil Procedure,32 the

33
Commission recommends that Section 379c be repesaled.

28. Cal. Stats. 1927, Ch. 386, p. 631.
29. Cal. Stats. 1927, Ch. 259, p. 477.

30. For the text of these sections, see the recommended legislation at
15-22 infra.

31. See 1 Chadbourn, Grossman & Van Alstyne, California Practice § 615 (1961);
2 Witkin, California Procedure Pleading §§ 92, 93 (1954).

32. Section 379 of the Code of Civil Procedure provides:

379c. Where the plaintiff i1s in doubt as to the person from
whom he is entitled to redress, he may join two or more defendants,
with the intent that the guestion as to which, if any, of the
defendants is liable, and to what extent, may be determined between
the parties.

33. Federal Rule 20(a) provides that, "all persons . . . may be joined in one
action as defendants if there is asserted against them . . . in the al-
ternative, any right to relief . !

The latter provision for joinder

in the slternative would encompass any situation now covered by Caslifornia

Code of Civil Procedure Section 379c. See Kraft v. Smith, 24 Cal.2d 124,
148 P.2d 23 (194k). See generally 2 Witkin, Californias Procedure

Pleading §§ 96, 97 (1954).
-15-



Separate Trials

The 1llberal rules of permissive joinder permit parties to be brought to=-
gether in one action who are not interested in all of the issues to be tried.

Situations can and do arise where joinder might cause undue hardship to a

34

party or create unnecessary confusion or complexity at trial, Accordingly,
3 6

the provisions governing joinder of both plaintiffs 2 and defendants3 pro=-

vide for judicial control through severance where necessary.37 Similariy

where the scope of these rules has been exceeded and misjoinder oecurs, the
8

court will order severance for trial.3 No substantive change in these rules

is required or desirable, but the Commission recommends that the present pro-

visions be consolidated and made uniformly applicable to both plaintiffs and

defendants.

3k. See generally 1 Chadbourn, Grossman & Van Alstyne, California Practice
§ 622 (1961); 2 Witkin, California Procedure Pleading § 98 {1954).

35. Section 378, dealing with joinder of plaintiffs, provides in part:

(I]f upon the application of any party it shall appeer that such
Joinder may embarrass or delay the trial of the action, the court
may order separate trisls or meke such other order as may be ex-
pedient . .

36. Section 379b, dealing with joinder of defendants, provides in part:

(T)he court mey make such order as may eppear just to prevent any
defendant from being embarrassed or put to expense by being re-
quired to attend any proceedings in which he may have no interest.

37. A similar rule with respect to discretionary severance rrevails under
the federal rules. Rule 20(b) provides:

The court msy make such orders as will prevent & party from
being embarrassed, delayed, or put to expense by the inclusion of
a party against whom he asserts no claim and who asserts no claim
against him, and may order separate trials or make other orders to
prevent delay or prejudice.

38. B8ee Hoag v. Superior Court, 207 Cal. App.2d 611, 24 Cal. Rptr. 659 {1962).

-15=
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Compulsory Joinder

We turn now from the guestion who mzy be joined if the Plaintiff chooses
to the question who must or should, if possible, be joined in an action. In
California, two separate statutes deal with the question. Section 382 of the
Code of Civil Procedure sets forth the old comrmon law rule as follews:39

Of the parties to the action, those who are united in interest
muet be joined as plaintiffs or defendants .

Section 389 attempted to restate the developing California case law as follows:
A person 1s an indispensable party to an action if his absence will
prevent the court from rendering any effective Judgment between the
prarties or would seriously prejudice any party before the court of if
his interest would be inequitably affected or Jeopardized by a judgment
rendered between the parties.
A person who is not an indispensable party but whose Joinder would
enable the court to determine additional causes of action arising out
of the transaction or occurrence involved in the asction is a condition-
ally necessary party.
Neither provision appears satisfactory. Section 382 does not even make
clear that it contemplates the joinder of additional parties. More criticsally,
Section 382 is both incomplete and unsafe as a guide. For, on the one hand, s

rerson may be indispensable or necessary even ebsent a unity in interest,

39. Section 382 alsc deals with the Joining of an involuntary plaintiff and
representative or cless actions. These matters are not within the 8cope
of the Commission's study and no change is made with respect to these
matters in the legislation recormended by the Commission.

40. See Child v. State Personnel Board, 97 Cal. App.2d 467, 218 P.2d 52 {1950).
In an action brought by an unsuccessful candidate against the members of
the Personnel Board to cancel a civil service examination and eligibili-~
ty lists based thereon, all the successful candidates where held to be
indispensable parties. However, they do not seem to have been united in
interest in the usual sense of the term with either rlaintiff or
defendants.

-17-



while on the other, the presence of a unity in interest does not always

L
render a person either indispensable or necessary. 1

Section 389 was amended to its present form in 1957 upon the recommenda-

ho
tion of the Law Revision Commission. As indicated above, the amended sec-

L
tion merely attempted to clarify and restate existing case law. 3 However,

hh

the section was, with some merit, critically received. For example, the

second paragraph directs the joinder of persons whenever it would enable the

court "to determine additional causes of action arising out of the transac-

tlon or occurrence involved in the action.” A broad literal reading of this

language would mean that every person permitted to be Joined would have to be

jolped.

pretation, and it has not been so interpreted.

Section 389 presently attempte not only to avoid prejudice to

the parties but also to promote the general convenience of the

courts by preventing a multiplicity of suits. The attempt to

accomplish both of these purposes presents problems of enforcement

and the possibility of stimulating unnecessary litigation as well. A

41,

b2,

43.
b,

45,

See Williams v. Reed, 113 Cal. App.2d 195, 204, 248 P.2a 147, (1952)
(joint and several obligors may be sued individually). See generally
1 Chadbourn, Grossman & Van Alstyne, California Practice § 593 at 517
(1961); 2 Witkin, California Procedure Pleading § 76 at 1053 {1954).

See Recommendation and Study Relating to Bringing New Parties Into Civil

The Commission did not intend the language be given this broad inter-

Actions, I Cal. L. Revision Comm'n Reports, M-1 to M-2% (1057).
See id. at M-5, M-6.

See Comments, Brig%in% New Parties Into Civil Actions in California, 46
Cel. L. Rev. 100 (1 ; Joinder of Parties in Civil Actions in

California, 33 So. Cal. L. Rev. 428 [1960).

See, e.g., Duval v. Duval, 155 Cal. App.2d 627, 318 P.2d 16 {1957).
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{o) ?LQ 51 ; Jeasons for Hondolnder., 4 n;ﬁ&ﬁ_ﬂﬁ auserting &
claim for r ief sball state the namss, L7 kuswy to the pleader, of
any persons as deseribed in subdivision {a }{L§-‘H; he--s»o1 who are

not joined, end the ressong why they are act Joined,

(8} Excepticn of Qlass Actions. This rule is subjact Lo the
provisions of Rule 23,




to the parties already before the court.

It is generally recognized that Rule 19 of the Federal Rules of Civil
Procedure has satisfactorily dealt with cne of the most difficult problem
areas of civil procedure. On balance, the approach of the federal rules
appeers to be the more desirable one. The Comission accordingly recom-
mends that Section 382 be revised to delete the clause cited above and

that Section 389 be revised to conform substantively to Federal Rule 19.



COUNTERCIATMS AL CROES- COMPLAINTS

Under exlsting California law, & deferndant may find that arbitrary limita-
tions preclude him from ssserting in the same action & clzim he has ageinst the
plaigtiff, Even where he is permitied fo assert his claim in the same action,
he must determine whether he should plead it as an affirgative defense, a
couptercleim, or & crose-complalint, and whether It 1s a compulsory counterclaim.

By & crose-compiaint, under Code of Jivil Frocedure Sectlon Lz, s defendmnt
sesks affirmetive vellef, asulest any perccn, mm o= elalim ayrising out of the sanme
transaction or cceurvence as the ¢lalm asserted sgoinet him. 3y a counterclaim,
under Code of Civil Procedure Saction 7 b33, the defendont asserts a eclsdm whieh
"pust tend to diminish or defest the plalntiff's recovery" and which “must
exiet in favor of a defendant cod azaiust & plaintiff between whom & several
Sudament might be had in the ectlon.” VWaers his counterclisim "ariges from the
Lrangsaction set forth in the cowplaint,” and in no other case, bis claim will
ne desmed a4 compulsory counterclaim under Code «f Civil Procesdure Section h3o,
pid e will e warrvsd from maintaininog an indeyendent astlon ageinet the
pieintif? on the claim.

Toue, tpe defendant’s claim may guality eltier a5 & countercisli wider

b

Sectlon %3, a cross-complalnt under Secsion 842, sx neither, or as both.

4T. Both toe cowmtercisin sed cross-complelint serve the same general purpose:

One of the objects of the reformed or code procedure 1s to sime
plify the pieadings snd vonduct of actions, znd to permit of the
settlegent of alil matters of controversy batwsen the parties in
one action, so far as may be practlesble.  And to this end most
of the codes have provided that the defendant, in an action way,
by appropriate pleadings, set up various kinds of new matter, or
cross~cinlms, which must othervise have been tried in separate
actions. ucm.r:u.l;.r speaking, in most of the states ithis new

a7

™



The technical distinctions eremted by the Jifferent preovigicns for counter-

clalms and for cross-comvlaints o

the plaintliff. The defendsst must determine how he suouid plead his cladm--
as an sffirmative defense, counterclain, or cross-canmpisint--and alse whether
hiz ¢lale iz & compuisbry counterciain., Withoat regard to pow the deflendant
desigoates his pleading, the plaintiff pust determine whelher the defendant's

clainm is properly an affirsetive defenze or  cowtecclaim (wbich need not be

o~

-

snswered} or A cross-complieint (which reauires an answer ), The defendant mey

avuld woryy, and perhaps time and «ffore, b simply vlesdlesg bhis clslr as

both 8 cross-corplaint s & esunterslaim.  This throws the problem of 2istinc-
& L

ticn uwpon rledintiff or, i€ pizintiff chooses sipply to answer without maki
. A b

L
distinctions, upon the court. On ecne nend, the present system invites

confusion, which may Jecpardize valid claims; oo the otker hand, it tends to a

[ N N A S R nd e a Ce By e
maltiplicity of pleadinegs, which is ormessssary.

metter 15 btroad encugh to embrace sll countroversies which upon
previous statutes might have besn the subject of setoff, and 11
claims which under the adjudication of courts might have been inter-
posed. af defenses by way ol recoupment, end sesures to a dsfendant
gll the relief which an action at law, or a bill ia equity, or &
eress-blll would have secured on the same state oF fscis vrior to
the adoption of the cede. The ohject of these remedisl statutes is
we enable, a3 far ss posaible, the ot of oross-claims between
vae same partlies in the same action, 50 as Lo rrevent s multiplizity
" ;

of actions. [Pacific Finance » V. Superior Court, 219 Oail. 176,
2, 25 P.2d 4l {1932}, ]

. The California courks heve attencted o
oy

liveral rule of constructlon. The courd will sometimes disregerd the
deslgnation giver the pleading by the delenduni--aud, if necessary, the

construetion placed on the plesding by thes plaiatiff--and will Look to the
substencs of the claim to decide what desigration is proper for the plead-
ing wider the facts. 2 Witkin, (aiifc mis Procedwrs Pleading § 570 at
1576 (1554).  As Witkin netes: "This may mean ote of fwe things: If the
CroBS-plinin comes under ohly a g sizssification, the court wili
reclassify snd treet it as whal 1t shouid be, Byl if the olsirm comes
under wore Lhan (me clesssification, the court will treat it =28 & counter-
clzim or cross-complalnt or afFfirmative defense o resch e most

=

deslrable result in the particular case.” Teid. {smyhasis in originsl}.

ol




Reccmmendations

but overiapping, counteroiazins and cress-complaints.  In contrest to the

¥e useful purpose is served by ithe preseri Jaiifornla sysiem of separate,

complex Califgrnia scheme, in the groat majority »F jurisdictions any cross-

claim iz desit with under & siagle set of rules. Ynder the Federal Rules of

ho . i
Civil Procedire - and any cansge of aotion which one
g, E.g., Rule 13 of che Paderal Aules of Civil Provedurs, which provides:

fat Jn— H‘;'

{a} Compuizory
combtercisim any olaim
ticader has zzalnsyt any orposi
setion or wocarrerce that ig i

P I 5

Jhe

e £ ar the oupo sing pare=
Ty's claim and dosg g i tha presence of
£ it 3

i But the

third parties of Lot
th ao tion was

pleader need not "
commenced the cialm w
{2) the opposing party brought suit upon his claim by attachment or
other process by which the court u&d not acguirve jurisdiction to ren-
der 4 nersonal judgzeni on thet elain, and the oleader is not stating
any courherclaisn undzry thioa Rals 13,

*

gtz 85 & counter-
out of the transg-
oppoging party's

clain any ¢lain sgainse an
poebioh or otcurrence that
oinim.

‘L} Lounte
or may nod dimin ;
narty. It may olalim pe
Trom that zought in

rules shall
2wy law the
ngt the inited

{d} Counie claim
ngt e consgtrusd o
right f¢ assert oounie

States or an ofiicer

{e) Countercieiz Matwring or Acquived After Pleading. A claim
wnich either matured or was acguirsd by the pleader affer serving his
pleading may, with the pe*m;sn: i foe court, be presented 858 B
counterclaim by supplemental g

{£) Gmitiad Counterclzin. When a pleader fails Lo st up a
counterclaim througn oversight, inadvertence, or excuszble neglect,
or when justice reguires, he may by leave of court fetv up the counter-
claim by amendment. }




party haz agalnst an opposing party may be Wrought 28 2 counterelaim, regard-

¥

. 50
less of its nature.
El
California should atopt a 2ingls fomg of pleadirg--to be called 8 cross-
-2 S oy — o ot g Pt
campleaint” ~~that youid be svailable ageins plalptirts, codefendants, and
strangerz, wouid embody the »eliz? now available by ccunterclaim snd crosse

camplaint, and would slininate lechnicel reguivemenss thni serve no useful

purpose.,

(g} Cross-Claim Azains? . ey state a8 & cross-
¢cleim any hla_m Ly one partr ag arty arizing out of the trans.
gotion or coourrence tnat is the subjzel gatiter sither of the original

attion or cf a countepciaiwn therein or ralaving to any property that is

the subject watter of the original sctien., Snoh eross-claim may include
a clelm that the pariy agalost whoem it is apserted iz or may be liable
to the cross-claiment for all or part of & cialw asserted in the sction
against the cross-claimani.

{h) Joinder of Additions) Partiss, Persops other thar those made
parties Lo the criginal actioh may be cads partiss to a countercisim
or cress-clain in accordsonce with the provisions of Rules 19 and 20.

(1) Separate Trials: Sepsraie Judmments. I the court ordess
geparate trials as orovided in Rule h”(“} Judegment oo & counterclaim
ar cross-clair pay be rdance with the terms of Role

3
':1%(135 wha*— '**'zn ColLl o to 40, aven it the claims
=Y

2l or obhierwise disposed of.

50, See Friedentnel,
Joinder of Jleir
dyaft 570G,

W1
H
q
f‘b
o
;F.
3
7]
5
»]
£
o

¥

)
%3

0 bo dnsigeate the zingls form
treatad the same in aubshbance

a2 a Lompi&iﬁ > diflerence from the faderal "counter-
elaln® under Nederai ke 1 . Thare id no roauirem nt *uat the "erogse
complaint”™ arise from the zaas bransaction or cocurpenc

Lyl
TN



The following rulss should app
{1} The counterclaim chould bte aboiisheds ihe defendant should be pere
mitted to asserit any cledm be has against the plalpiiff in & cross-cooplalnt,
regardless of its neture. This «ill paemit the dzfendant Lo assert causes
in a cross-caftplaint which btoday mesS neither the counterclainm nor cross-

2 few cleins-~thous

complaint requiremants. Bus

From the game franszolioh or occurrznces as the plalnt
52
the current coudteraiadnm reguirements” -«-»iil be affacied., Theres is no

this slight expansion of the ¢laims that the defendant may assert agsinst the
plaintiff con be avoidsd Ly ¢ severancs of ceuasces for frial.

o .

2) A person against whom a cross-complaint is Filsd should be required

s ]

to answar. The cross-compleint will revlsee Lhe present counterclaim and
crogsecomnlaint.  Under existing law, ao answsy 18 reguired to a crosse
complaint (ubich mssarts a csuse of acllon arising oul of the same transaction
85 the plaintiff's cause), but noos ig required fo 2 ccuntercleim (which may
piaintiTi’s canse).

Thare is a counterolaim 13 pore

Yikely o indect pew peiier into the & crcssecomplaint, g

oy
h
o
e
25
L%
P
r.-d
e
3
&
b
=
ot
&

sngwer o whal nos

the defendaet snd 5
controverted and what affimative defenzes ae plaintifl will raly upon st

the trial of tha defendart’z claim.

82, The “diminish or defeet” and Tseveral Judgment” reguirements now
regtrict the use of & counterclaim. See Friedenthal, The Need te
Revige California Provisionsg Regarding Joinder of Claims, Counterw
cleims, and Croas-Conpiaints 83080 8G-41 (mimeographed draft 1970).

L,
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{3} A party mgelnst whor

i
£
L]
]
n
243
]
]
%]
£
it
a_. 5
I
ot
)
e
s
Eh
[
n
£
?
.

permltied

to File a cross-complaini Mot ac i the cresz-complaint filed sgainst him

s A s camolaint 2O o 16 83 o -
rad been @ zamplaint™~ and shoule aiss be sudjeci to compulsory cross~

e Teint rules.

15 Re SR

int shauld be permitied and reguired

to Join any additiosal persons wham he would lave been permitted or reguired to
Join hed bis cauce bean asseried in an independent acticn.
F - . 1 -
15 A person who files a osross-copplaint should

o sukject e the provi-

glons relating to mendatory Jolnder of csuses of antion.

e

538

(

) Whensver a party is sued on 8 ¢ause of action erising

ut of the same transaciion or coourrence ags an usanleaded

cause which the parly has against either a nonadverse rarty or 2 stranger to

the laewsuit, he shouid he perwitted, along with his answer, to file 2 cross-

complaint setting forth his cruuse sad bringing any such stranger inlo the lawe
b

L% 43

sullt. This principle has been completely accesnted in Californie.

A% 1]

e The exdsting low

Furniture €o. v. Porter

Tanverelsadim atated to
=h Cal. Rptr.

corv,. ;%% Oai.
Bz oy HOpEr ﬂ, dieots
zba xijvg;{cs-¢a

Y. California courts hove held 4
ahd occurrence” fest smbod
thal, The Wesd to Ravs

impleader clalos meet the Ytraneaction
i : laint provision. Frisden-
Pé'awﬂfng doinder of Claims,

Counterclaims, and Cros grapicd drafi I197G).  They
did so ervoncsasly, however, gisiafernrethng wordiong which was not intended
to ge so far and, henae, wuic; (1 not provide eny saieguard against

possibis coiluslon that can deour in such a csse.  Id. ab 65-65

—



~
-

(7) A statutory provision should be added to provide specifically that &
third party may assert any defenses to the underlying cause of actien that
could be asserted by the person who seeks indemnity from him by & cross-complaint,
This would provide protection against collusion on the underlying cause similar

to that provided by Rule 14 of the Federal Rules of Civil Procedure.

-2
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CONSISTERT PROCEDURAL THEATMERT OF ORIGINAL AND CROB3-CLAINMS

To eliminate the Lnesounsistency. lack of coherence, and coanfusion of the
existing statutory provisicsns. the Commission recommends that a consistent
set of rules be adopted to apply Lo every situation vhere ons person assaris
a cauze of action agsinst anciher,. whether the canse 15 asserted in a com-
plaint or in the new, expanded cress-complaint. These rulss should be baged

the basic principle that, whsre owe person assertsc 3 couee of ection against
another, regardless of whiether ithey were criginel poviiss to the aotion, the
person assertivg the ouuse and the peroon against wica it is asserted will be
treated in substance as plaintiff snd defendsnt, respectively, with all the
obligaticns and rights that they weuld heve had had the cause been instituted
ug an Indopandent nobion,

Adoption of this beslc princinle would permit simplification of the

ading cesuses snd respording to pleadings requesting

O

exiating procedure for pl

{[;
4]
:r
N

affirestive reiisel end would eliminate 3L of the practical problems of

: jolndesr apd counterclaims and crosse

T QO O PR J . el e
Califvrnin practice regrrdin

compiaiats. Sfben 1t ds foriultous whether or nOU 2 persch sues or i3 sued

ono# eduntercisin or crossescsploint vather tbhan 1a an independsnt action.

)
g

Ay simply dwvodve 3 orsoe fo lhe ocourthionss. There 1z oo gound reason o

treat zariles to Vvhe new crosg-compisdni-—vhich will replace the present dusl
system of counterclaims and oross-complaints--uny differently than they would

pave been Lresved in & separate sult.

The recomgended basic principle has been followed in draftling the legis-

lation recommended by the Commission, The most significant effect 1s that the

provisionz relating to pleadings requesting relief {complaints and the new

28



cross-complaint) have been consolidated and made uniform.55 The provisions

relating to objections to complaints and to deniels and defenses have been

made applicable to all pleadings requesting relief,

55. TFor example, the new cross-complaint should be a separate document. Simis
larly, since the cross-complaint is to be treeted basically the same as a
complaint, the relaxed pleading requirements under Code of Civil Procedure

Section 437b in disputes involving less than $500 should not be continued
for what formerly were counterclaims.

-29-



SEVERANCE OR CONSOLIDATION FOR TRIAL
Section 1048 of the Code of Civil Procedure provides: "An action may be

severed and actions may be consolidated, in the discretion of the court, whenever
it can be done without prejudice to a substantial right." The Commission recom-
mends that this section be revised to conform in substance to Rule 42 of the Fed-
eral Rules of Civil Procedure.56 This will meke clear not only that the court may
sever causes of action for trial but also that the court may sever issues for
trial.s? Absent some specific statnte dealing with the particular situation,

the law is now unclear whether an issue mey be severed for trial.59

56. Rule 42 provides:
CONSOLIDATION; SEPARATE TRIALS

{a) Consolidation. When actions involving a common guestion of law
or fact are pending before the court, it may order a joint hearing or
trial of any or all the matters in issue in the actions; it may order
all the actions consclidated; and it may make such orders concerning prow
ceedings therein as may tend to avoid unnecessary costs or delay.

(b) Separate Trials. The court, in furtherance of convenience or to
avoid prejudice, or when separate trials will be conducive to expedition
and economy, may order a separate trial of any claim, cross-claim, counters
cleim, or third-party claim, or of any separate issue or of any number of
claims, cross-claims, counterclaims, third-party claims, or issues, al-
ways preserving inviolate the right of triel by jury as declared by the
Seventh Amendment to the Constitution or as given by a statute of the
United States,

57. For further discussicn, see Advisory Cammittee's Note of 1966 to Subdivision
(b) of Rule 42 of the Federal Rules of Civil Procedure.

58. The recommended revision of Section 1048 would not affect any statute that
reguires that a particular issue be severed for trial. E.g., Code of Civil
Procedure Section 597.5 (separate trial on issue whether action for negligence
of person connected with healing arts barred by statute of limitations re-
quired on motion of any party). The authority to sever issues for trial ander
Section 1048 would duplicate similar authority given under other statutes
dealing with particular issues. E.g., Code of Civil Procedure Sections 597
(separate trial of special defenses not involving merits), 598 (separate
trial of issue of liability before trial of other issues). These sections:
should be retained, however, because they include useful procedural details
which should econtinue to apply.

59. See 2 Witkin, California Procedure Pleading § 160 {1954)("There is a dearth
of California authority on the meaning and effect of [the "action may be
severed" portion of Section 1048J; the relatively few decisions merely em-
phasize its discreticnary character.”).

-
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OPERATIVE DATE

The operative date of the proposed statute should be deferred until July 1,
1972, and the statute should apply to actions commenced on or after that date.
This will give lawyers and Judges sufficient time to become familiar with
the new procedures. However, because some of the provisions of the pro-
posed statute might appropriately be applied to actions pending on Jﬁly 1,

1972, the Judieial Council should be authorized to adopt rules meking such

specific-provisicns .applicable to these rending actions.

MISCELIAREOUS REVISIONS
In addition to the major changes discussed above, the Commission

recommends other technical and relatively minor changes in existing legis-

()

lation. One change of note smong these is the extension of time to answer
an amended complaint from ten to thirty days,60 in conformity with the
general pleading requirements of the Code of Civil Procedure. Other changes
are indicated in the Comments to the proposed statutory provislons that

follow.

{:: 60. The 10-day provision of Code of Civil Procedure Section 432, get out
in the appendix, is a relic of prior pragtice,

-31-




PROPOSED LEGISLATION

The Commission's recommendations would be effectuated by the enactment of

the following measure:

An act to amend Section 1692 of the Civil Code, to smend Sectiens 1l7h,

117r, 378, 379, 382, 389, 396, 435, 1':3791 581, 5833 626, 631-8) 666,
871.2, 871.3, 871.5, and 1048 of, to add Sections 379.5, 422.10,
L22.20, 422.30, 422,40, and 471.5, to, to add Chapter 2 {commencing

with Section 425.10) and Chapter 3 (coammencing with Section 430.10)

to Title 6 of Part 2 of, to add a new chapter heading immediately

preceding Section 435 of, to add a new chapter heading immediately

preceding Section 437c of, and to repeal Bections 379a, 379b, 379,

380, 381, 383, 384, k22, b30, 431, L3L.5, 432, 433, W3k, 437, hL37a,
ﬂr?b: E:Id: 1"38: 439, 4o, 4hy, 442, 462, and 11-63 of, to repeal

Chapter 2 (commencing with Section 425) of Title & of Part 2 of,

to repesl the heading for Chapter 3 (commencing with Sectien 430}

of Title 6 of Part 2 of, to repeal the heading for Chapter 4 {com~

mencing with Section 437) of Title 6 of Part 2 of, and to repeal

Chapter 5 {cnmencini with Section 4U43) of Title 6 of Part 2 of,

the Code of Civil Procedure, to amend Sections 3522 and 3810 of

the Revenue and Taxation Code, and to amend Sections 26304, 26305,

37161, 37162, and 51696 of the Water Code, relating to civil actions

and proceedings.

The pecple of the State of California do enact as follows:




(:: Civil Code Section 1692 (Conforming Amendment)

Section L. Section 1632 of the Civii Code is amended to read:
1692. When & contract has been rescinded in whole or in part, any
party to the .contract may seek relief tased upon such rescission by
{a) bringing ar action to recover any money or thing owing to him by
any other party to the cootract as a conseguence of such rescission or
for any other relief to which he way bs entiiled undey the circumstances
or {b) asserting such rescission by way of defense j-ecunterelnim or
crogs-complaint,

If in an action or proceeding a parly seeks relisf Lased upon
rescission and the court determines that the contract hes not bzen
rescinded, the court may grant any party to the action any other relief

to which he may be eptitled under the circumstances.

A cleim for damages is not ipconsistent with a claim for relief

{ )

baszed upon rescission. The aggrieved party shall be gwarded ccomplete
relief, inciuding restitution of bvemefits, if any, conferred by him as
8 result of the transaction and sny conseguential demages to which he is
entitled; but such relief shall nof include duplicate or inconsistent
items of recovery.

If in an sction or procesding & party seeks-ralief based cpon re-
scission, the court may require the party to wvhom such relief iz granted
to make any compensaticn to the other which justice mey require and may

otherwise in itz judgment adjust the eguities between the parties.

gommeﬁt. The amendwent of Sectiorn 1692 merely delstes the reference toc a
"counterclaim.” Counterclalms have been abolished; claims that Formerly wers
(:' agserted as counterclaims are now agserted as cross-complaintn. BSee Cole of

Civil Procsdure Section 428.20. - -




Y

Code of Civil Procedure Section 117h (Conforming Amendment)

Bee, 2. Section 117h of the Code of Civil Procedure 1s amended to
read:

117h. No formal pleading, cther than the said claim and notice, shall
be necessary and the hearing and disposition of all suth actions shall be

informal, with the sole object of dispensing speedy justice between the

parties. $he If the defendant in any such action has & claim against
the plaintiff which is for an amount within the juriediction of the small

claims court az set forth in Section 117, he may file s-senllfied- answer an

affidavit stating ary-mew-matter-whiek-shall-genstitube-a-qsunsereiain

such claim ; a copy of sueh-answer the affidavit shall be delivered to

the plaintiff in persen not later than 48 hours prior toc the hour set for
the appearance of said defendant in such action. The-previsiens-ef-shis
eede-an-bo-ceuntereinime~-are-hereby-made-appiicable—to-smali-elaims-sourtay
fte-far-as-insluded-within-thoir-jurigdiesinny Such amswer affidavit '\_
shall be made on a blank substantially in the following form:
In the Small Ciaims Court of ......, County of ......, State of
California.

VB,
Fesvwse Besaney Defendant. )

aknpan .'l.ll, Plaintiff’ ;

Gauntereinim (Claim of Defendant.

State of California, )
ss.

County of ..e004y ;

evssensesscenssy being firat duly sworn, deposes and says: That said
plaintiff is indebted to said defendant in the sum of cuvees ($oeraes) for
sseseey Which amount defendant prays may be allowed sa-a-seurterelaim

1o the defendant against the elaim-ef plaintiff herein,

-3-




()

§ 117h

Subscribed and sworn to before me this ...... day of vcevney 319,

B U B MBI BEA PN NSRS ERARNES

Judge (Clerk or Notary Public.)

Comment. The amendment to Secticn 11l7h deletes the former references to
"sounterclalm" and makes other conforming changes to reflect the fact that

counterclaims have been abolished. See Code of Civil Procedure Section 428,80.

There are no compulsory joinder of acticns or compulsory crogs-complaint require-
ments imposed upon elither the plaintiff or defendant in small claims actions.

See Code of Civil Procedure Section 426,60(b) and the Comment thereto.

b




Code of Civil Procedure Section 117r {Conforming Amendment)

Sec. 3. Section ilTr of the Code of Civil Procsdura is amended to
read: '

11Tr. If a defendant in a amall claims acticn Shall have a claim
againat the plaintitf in such action and such claim be for an amount
ovar the jurisdictlon of the small clatms court ss set forth in Section
117, dut of a nature which would be the subject te«eeunterclaim-or‘gg_g
cross-camplaint in such actlion under the rules of pleading and practice
governing the superior tourt, then defendant may commence an action again:
said plaintiff in s court of competent jurisdiction and file with the
Juatice of aaid small claims court wherein gaid plaintiff has comenced
his action, at or before the time set for the triasl of said small claims
action, an affidavit setting forth the facts of the cammencement of such -
gctien by such defendant. He shell sttach to such affidsvit a true copy
of the camplaint ss filed by sald defendant against plaintiff, and pay to
said justice the sum of one dollar {§1} for a tranmmittal fse, end shall
deliver to sald plaintiff in person 2 copy of seid affidavit and complains
at or before the time above stated. Thereupon the justice of said email
claims court shall order that szid small claims court sction shall be
transferred to said court set forth in said affidavit, and he shall trans-
wit all files and papers iv his court in suck sctior to such other court;
and seid actions shsll then be tried together in such other court. |

The plaintiff in the small claims action shall not be regquired to
pRy to the clerk of the court to which the action iz so transferred any
transmittal, appearance or filing fee in sald action, but shall be re-
quired to pey the filing and any other fee required of a defendant, if

he appears in the action filed agaiuvst him,
~5m
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§ 117r

Comment. The amendwent of Section 117r deletes the reference to & “counte
claim.” Counterclaims have beap abolished; claims thet formerly were agserted
as counterclaims are now assarted as crosg-complainta, gZes Code of Civil Proe
cedure Section 428.80. sz2ction 424,30 of the Cnde of Civil Procedurs, relating
to compulsory cress-complaints, is not appiicanie in acticus commenced in the
small claims court, whether or net the amgunt off the defendant's claim exceads

the jurisdictionsl limit af the small claims court. See Cods of Oivil Procedure




()

§ 378

Code of Civil Procedure Section 378. Permissive Joinder of plaintiffs

Sec. b. Section 378 of the Code of Civil Procedure is amended
to read:

378. Aii-pereene-may-be-joined-in-ene-action-as-plaintiffs-whe-have
an-interest-in-the-subjeei-of-the-aetion-or-in-vhon-any-right-to-relied
ig-recpect-teo-or-arising-out-of-the-same-sransaciion-or-geries-of-trans-
aetione-is-alleged-to-exissy-whether-jointly;-severalily-or-in-the-alter-
nasives-where-if-cueh-percons-breught-ceparate-actions-any-questiion-of
iaw-or-faet-weuld-arise-whieh-are-copmon-to-all-the-pariies-te-the
aetieny-providedy-+that-if-upen-the-applieation-of-any-party-it-shail
appear-that-sueh-joinder-may-embarrass-or-delay-the-srial-of-the-aetiony
the-cours-may-order-separate- Sriale-er-make-sueh-other-order-as-may-be
expedienty-aad-audgneat-may-he-givearfer-saeh—eae-er-me!e-af—the-piaia-
$iffe-as-may-be-found-te-be-entitled-to-reliefy-for-the-relief-to-vhieh
he-ep-they-may-be-entitiedy

{a) All persons may Join in one action as plaintiffs if:

(1) They assert any right to relief jointly, severally, or in the

alterrative in respect of or arising out of the same transaction,

occurrence, or serles of transactions or occurrences and if any guestion

of law or fact common to all these persons will arise in the action; or

(2) They bave a claim, right, or interest adverse to the defend-

ant in the property or controversy which is the subject of the action.

{b) It is not necessary that each plaintiff be interested as to

every cause of action or as to all relief prayed for. Judgment may be

given for cne or more of the plaintiffs according to their respective

right to relief.




§ 378

Comment. Section 378 continues the substance of former California law.
See 2 Witkin, Californias Procedure Pleading §§ 90, 91 (1954). It super-
sedes formwer Section 361 of the Code of Civil Procedure and_portions of Codé
of Civil Procedure Sections 378, 383, and 384. h

Subdivision {(a)(1) and subdivision (b) of Section 378 are phrased in
substantial conformity with Rule 20{a) of the Federal Rules of Civil Pro-
cedure. The broadest sort of joinder is permitied under the transaction
clause of the federal rule and of Section 378. See Clark, Code Pleading
367 B.86, 369 n.gk (24 ed. ); 2 witkin, California Procedure Pleading
§ 91 (1954). Paragraph (2) of subdivision {(ad: ib-deiived from the "interest
in the subject of the action" provision formerly found in Section 378 and
the principle formerly expressed in Code of Civil Procedure Sections 381,
383, and 384. Paragraph (2) is not needed to expand the broad scope of
permissive joinder under the transaction clause of subdivision {a){1) but
has been included to eliminate any possibility that the omisslon of the
"interest in the subject of the action" provision formerly found in Section
378 and the deletion of other permissive Joinder provisions might be con-
strued to preclude Joinder in cases where it was formerly permitted.

The power of the court to sever causes where appropriste, formerly

found in Section 378, is now dealt with separately in Section 379.5 (new).

-8-




§ 379

Code of Civil Proeedure Section 379. Permissive Joinder of defendants

Sec. 5. Bection 379 of the Code of Civil Procedure is amended to
read:

379. Ary-person-may-be-made-a-defendani-who-has-or-elaims-an-inker-
est-in-the-eentreversy-adverse-$o-the-plaintiffy-or-vho-is-a-necessary
party-to-a-eempiete-determinatior-or- settlement-of-the-question-inveived
thereinr--Ard-in-an-aesien-§o-determine-the-title-or-right-of-gugseesion
to-reai-preperty-vwhiehy-aé-the-sine-of - the- compencement-of -bhe-aetiony -is
in-the-peseession-of-a-tenanty-the-landlord-say-be- jeined-as-a-pardy
defendanss

{a) All persons may be joined in one action as defendants if there

is asserteq_ggainst them:

(1) any right to relief jointly, severally, or in the alternative,

in respect of or arising out of the same transaction, occurrence, or

series of transactions or occurrences and if any gquestion of law or fact

common to all these persons will arise in the action;

(2) A claim, right, or interest adverse to them in the property or

controversy which is the subject of the action.

(b} It is not necessary that each defendant be interested as to

every cause of action or as to all relief prayed for. Judgment may be

given against one or more defendants according to their respective lia-

bllities.

Comment. Section 379 is amended to provide statutory standards for
Joinder of defendants comparable to those governing joinder of plaintiffs,.

See the Comment to Section 378.




§ 379

The deleted provisions of Section 379 and former Code of Civil Procedure
Sections 3792, 379b, 379¢, 380, and 383 provided liberal jolnder rules but
were criticized for their uncertainty and overlap. Bee 1 Chadbourn, Grossman
& Van Alstyne, California Practice § 618 (1961); 2 Witkin, California Pro-
cedure Pleading § 93 (1954). The amendment to Section 379 substitutes the
more understandable "transaction" test set forth in Rule 20(a) of the
Federal Rules of Civil Procedure. However, in so doing, the section probably
werely makes explicit what was implicit in prior decisions. See Hoag v.

Superior Court, 207 C4l. App.2d 611, 2L cal. Rptr. 659 (1962). Farsgraph {2) of

subdivision (a) of Section 379 1s included merely to make clear that Section
379 as amended permits ‘jolnder in any case where it formerly was permitted.
See Comment to Section 378. Paragraph (2) is derived from the deleted pro-
visione of Sectlon 379 and the principle stated in former Code of Civil Pro-
cedure Sections 379a, 379b, 379¢, 380, and 383.

The phrase "in the alternative" in Section 379 retains without change the
pricr law under former Code of Civil Procedure Sections 379 and 379c¢. See
2 Witkin, Californie Procedure Pleading § 96(b){1954); Federal Rules .of Civil
Procedure, Rule 20(a){permitting joinder of defendants where right to relief
is asserted against them "in the alternstive") and Official Form 10 ("Com-
plaint for negligence where plaintiff is unable to determine definitely whether
the person responsible is C.D. or E.F. or whether both are responsible . . .").

Compare Kraft v. Smith, 24 Cal.2d 124, 148 P.2d 23 (1944 ){permitting joinder

of two doctors who operated on plaintiff's leg at different times), with

Iandau v. Salam, 10 Cal. App.3d 472, Cal. Rptr. (1970)(denying joinder

of two defendants who operated the vehicles involved in accldents with
plaintiff occurring on separate days). See generally 2 Witkin, California

Procedure Pleading §§ 96, 97 (1954).

-,10- N e oot 1
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Code of Civil Procedure Section 37%a {Repealed

B

{

Sec. 6 . Sectlon 379 of the Cade of Civil Froeedure is repealed.

FHGar-~Atl-pereons-gay-ke~jeined-ac-defendsnte-aauinas-vhen- the-vight
te«aayhreiéeﬁmiﬂ;allegeé-%e-eiie#;~whethar-38&3%&3;-&&?&?31&3-35-iﬂ»the
aiterustives-aad-udgnent-Ray-ve-given-against-aueh-eRe-or-gore-ef-the
defendante-ac-may-he-found-te-be-2inkle; -necerding-se-their-respeeiive

)

Fishiiifine.

Comment.. Section 379 is superseded by Sectlon 379

()




C

Code of Civil Procedure Sectinn 379b (Repealed)

Sec. 7 o Section 379t of tha Code of Oivil Precedure is repealed.

Aoy e dEghell-aot-bo-pereseary-ihni-saeh-dofendant~-vhail-be-inter-
epted~as-ta-aii-pelief-prayed-fors -ar-ng-be~gvery-csnsc-of-sebion- ineluded
in-gRy-procecdipg-againsi-hing-bui-dhe-2ourt-pay-meke- sueh-ovder-ae-mway
appear-Just-ta- prevess-ary-defendan-fron-being- enbarrs ssed-or-put-48
expense-by-being-reguired-Se-atiend-ony-proceedings- in-whieh-Re-may-have

ne~ipberestq

*

Comment. Section 379b is superseded by subdivision (b} of section 379

apd by Section 379.5.




(:: Code of Civil Procedure Seation 379¢ (Repealed)

Bec. 8. Sociion 379¢ of the lode of Civil Procedure is repealed.

3?9a?«~Ehefe«%he~§i&iﬁ%4¥f—ésniaméeﬁha-as-%a~%hapefean-fyam—whem
Re-is-entitled-49- redressy - he-may-Join- tve- ev-pere-defendrntay - with~-the
tatent-that-the-question-ng-te-vhishr-if-any;-6f-the-defendants-is-1dabley

ead-to-what-extenly -Bay-be-deferni ned-bebveen- the-peviieg

Comment .. Section IfYc is repealed as unnecessary. The anthority granted

by Sectlon 3Mc to join deferdants liable in the alternative is continued without

()




()

Code of Civil Procedure Section 375.5. Separate trials

Sec. 3. Bectlor 379.5 is added to the Code of Civil Procedure, to
read;

379.5. When perties have been joined under Section 378 or 379,
the court may meke such corders aec may appear just Lo prevent any party
from being embarrassed, delayed, or put to undue expense, and may order
separate trials or meake such other order Bs the interests of justice mnay

regquire.,

Compent. Section 379.5 continues without subsisntive change the discretion
of the court to sever causes where appropriate. See former Sections 378 and
379b. See generally Chadbourn, Qrossman & Van Alstyne, Californis Practice
§ 622 (1961); 2 witkin, Califormia Procedure Plesding § 98 (1954). The federal
counterpart to Section 379.5 1s Rale 20{b) of the Federal Rules of Civil

Frocedurs=.

] b
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§ 380

Code of Civil Procedire Section 380 (Repealsd)

See, 10, Section 380 of the Code of Civil Procedure is
repealed.

3§Qr--Ea—aa~ae%§sa«braagh%~hy-a—ﬁeseea-ea%-e?-peaaesséea—af
sea&mﬁreﬁer%y;—%SmdQ%EEHQHemaa-aéve56e«eiaémwef—aa~in%e¥est-e?
ea%ate-thereia;~the—gerseﬁ-makiﬁg-a&eh~aévefae—elaiawaaé-perseas
iﬁ-ﬁssseas&en-may-be-5eiaeﬂ~as-defenéaa@s;waﬁé-if—the-ﬂuégment
ke—fﬁy-vhe-yiaiﬁ%i§§7—he-aayahave~anwri%~£sy-%he»yesseaﬁisﬁ~ef
the—premiaes;*aa—agaéae%~the—éefeadan@a»éﬁ-the-ae%iea;-agaiﬁst

whem-she- judgmenid-has-pasted -

Comment. Section 3¥0 is revealed. The section is made tnnecessary
by the liberal rule of permissive joinder set Forth in Section 379. Bee
generally 1 Chedbourn, Grosswan & Van Alstyne, California Practice g 615
{1561}; 2 witkin, {alifornis Procedure Pleading § 93 (1954)., Repeel of
Section 380 does not affect the power of the court %0 issue 2 writ fop
possession {n the type of case deseribed in the section. Zee Code (iv.

Proc. §§ 681, 682(5). See also Montgorery v. Tutt, 11 Cal. 190 (1658)

(power to imsue wrii is incident to power 1o hear action and make decree ).

=15




Code of Civil Procedure Section 381 (Repealed)

Sec. 1Lk. Section 381 of the Code of Civil Procedure is repesled.

3811--ﬂHy%%ws-er—mere-perseas-elaiming—any-estate*af-iaterest—in
iarde-ander-a- commeR- souree-of- itiey-whether-holding-as-benanta-in- com--
mea,»59&5%—%&3&3%51-eeyayeenérs;-sr-ia-s@veyaltyf»may-uai%e-in-anraetien
against-&ny*persaa*el&imiag-aa~adverse-estate-a?nintefes%~the§eiay-?er
the—purpese~e£~de%ermiaiﬁg-suah-&averae—elaiayusr-i£~£a£4-estahliahea~sueh
eammea~saaree-efwti%le3-er-a?—deelariag‘the~same-ta-he—hel&-iu-tfastg

Or-oF- reneving-a-eloud-upen- She-samey

Comment. Section 381 is repeeled as unnecessary. Its express statutory
authorization of joinder of certain persons &5 plaintiffs was eclipsed in 1927
by the revision of Section 375. See Cnadbourn, Grossmaﬁ & Van Alstyne, Cali-
fornie Prectice § 015 (2961); 2 witkin, Califoruia Procedure Pleading § g2
(1954).




(M

Code of Civil Procedure Section 382. Unwilling pleintiffs made defendants;
elass actions

Sec. 12. BSection 382 of the Code wf Civil Frocedure is smended
to resd:

2. ef-the-parties-te-sRe-Brkiony-LRERE-WRE-RFE-Undbed-4x
inseress-must-be-jeined-os-plaintiffo-or -defendantej-buk-4f If the
consent of any one who should bave been lolned as plaintiff cannct be
cbtained, he may be made a defendant, the reason thersof belng stated
in the complaint; and when the question is cne of & cormon or genersl
interest, of meny persons, or when the parties are numercus, and it
is impracticable to bring them all before the Court, cre or more may

sue or defend for the benefit of 5l1.

Comment. Section 382 is amended to delete the 1872

enactmeat of the old common law rule of compulsory Joinder., This provision
has been superseded by Section 389. See Ssction 389 and Comment thereto. The
former rule, while perhaps of some #id in determining whether one was sn
indispensable or necessary party, vwas an incomplete and unsafe guide. COne
could be an indispensable or nscessary pariy in the absence of any unity 1in
Interest. Thus, in an action brought by an unsuccessful candidate sgainst the
members of the Fersonnel Board to cancel a civil service examination and
eligibllity lizis based therecn, ail the successful candidaics were held to be
indispensable parties. However, they dc not scem to have teen united in
loterest in the usual sense of the term with either plaintiff or defendants.

See Child v. State Personnel Board, 97 Cal. App.2d 467, 218 P.2d 52 {1950).

On the other hand, the presence of & unity in interest did not always

make one either an indispensable or necessary party. See Willlams v. Reed,

113 Cal. App.2d 195, 204, 245 p.pa 147, (1952){ Joint and several obligors




(N

§ 382

may be sued individually). See generally 1 Chadbourn, Grossmsn & Van
Aletyne, California Practice § 593 at 517 (1961); 2 Witkin, California
Procedure Pleading § 76 at 1053 (1954).

Ro chenge has been made in Section 382 insofar as it deals with
Joining an unwilling plaintiff as a defendant and with representative or
class actions because these aspects of the section were beyond the scope
of the Law Revision Commission's study. Accordingly, this portion of
the section was not reviewed by the Commission and its retention neither
indicetes approval of these provisions nor makes any change in this area

of the law.

18-




Code of Civil Provedure Section 383 {Repealed}

Sec. 13, Secction 383 of the Code of Civil Procedure is repesled.

3B+~ -Poxssns-severnlly-kishle -upon-khe-game-cbligation-er-knsiru-
EeRby-iuaiudiRg-bho-paFEies-te-bilis-sf-enobange -and-promissovy-natesy
aad~puretias-eA-the-Bame «oF-GoprRFALe - ARRE FUBAREE y ~BAY A2k~ AR ~ARY -8 F
$kom-he-ineluded -in-the-same-nebiedy~at-the-opbion-ef-the-plainbiffy
ahg~Atl-aF-aRF-Rf-tReRm-join-AE-PrainbifEn-in-bhe~cnme -nebiony -euRaorning
ar-aFfeebing-thé-ohilgation-aF -iRsbruneak-ripon-whiek-they-ape -saverally
238BL0 - -WEOFE-bER-BAMe - PP aaR-35-2RANFRd w B WO O R -BOFe - LREHEOPA
geparabety-in-reapeet-ta-the~grme-gubject-aad-interesty -Fuch-pera6ay -on
She-payee-uader-the-palioierr-aF-the-aBsigaee-of-5hoenuse-ef-nationy
6p-othe¥-susessser-in-interest-of-suekh-noavured ~-or-payeey -Ray-Join-ail
e¥-aRy-of -BueR-iRPUrers~1n-a-6ingle -aebion-For-the -secavery-of-a-18ss
wnder-the-severat-potieiesy -and - in-2asa-af-judguent-a-several- judgaent

anEh-be ~-randered -agninnt -easR-gf-nuuhi-insurers-neesrding-as-his

tiabitity-shall-appeayy

on LE onade unnecessary
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A2 Torul In aecllons

o ] LI Y A
rTsadad An o part Ly e

rules for comulsory Joloder sst forih is Szciicon 300,

Ssetion 73 providsd that all or any vawber isss Shan &ll of o number
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of parsons who ®&ra s same obligation, or who are
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§ 383

join or be joined as parties to an action, it nas ginece been repiaced by

wrowided an exception fooa

namon law ruls of conmpulsory joindsre, it has been superseded by Section 389,

5

See Jection 399 and Comment thereto. IF compolscry doirder is pot requirad

persuant to the lalter s2ctlion, nothing prohibits an Intermediais number of

such persons fran joining

34
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§ 364
Code of Civil Procedure Section 384 (Repealed)

Sec. 1h. Section 38k of the Code of Civil Procedure is repealed.

38L,--Al2-persons-holding-as-senante-in- commony - joint-enanisy-or
€opareenersy ~o¥-any-supber-lesa-shan-aily-nay-joinidiy-or-severally-ceom-
meaege-o¥-defepd-any-eivii-neiion-or-procecding- for-the-enforeopent-oF

provection-of-the-righis-of-sneh-paréy.

Comnent. Section 384 is repealed. The section is made unnecessary in
part by the liberal rles of permissive joinder set forth in Sections 378
(plaintiffs) and 379 (defendants) and is superseded in part by the rules for
compulsory joinder set forth in Section 389. See generslly 1 Chadbourn,
Grossman & Van Alstyne, Californies Practice § 615 {1961); 2 Witkin, Califor-
nia Procedure Pleading §§ 92, 93 (1954).

At common law, in certain circumstances, all coholders of property were
required to be joined in an action affecting such property; in other circum-
stances, coholders were probibited from joining in one action. See Throck-
morton v. Burr, 5 Cal. 400 (1855); Johnson v. Sepulbeda, 5 Cal. 149 (1855).

Section 3B4 changed both these rules to a flexible one permitting either all
or "any mumber less than all" to cormence or defend actions concerning their

copmon property. See Cal. Code Civ. Proc. § 384 (1672); Merrill v. Califor-

nia Petroleum Corp., 105 Cal. App. 737, 288 P. 721 {1930). Insofar as Sec-

tion 384 permitted all coholders to join or be joined, it has been eclipsed
by the liberal joinder rules provided in Sections 378 and 379. Although
Section 384 also permitted less than all coholders to join or be Joined,

prior case law recognized that, notwithstanding Section 384, under some

~21-




§ 384

circumstances all the cotenants must be joined as parties. See, e.g.,

Solomon v. Redoma, 52 Cal. App. 300, 198 P. 643 (1921); Jameson v. Chanslor-

Canfield Midway 0il Co., 176 Cal. 1, 167 P. 369 (1917). Cf. Woodeon v.

Torgerson, 108 Cal. App. 386, 291 P. 663 (1930). See 2 Witkin, California
Procedure Pleading § 79. The rules determining whether all the cotenants
mst be joined are now set forth in Section 389. See Section 389 and Comment
thereto., If compulscry Joinder is not required pursusnt to those rules,

nothing preohibits less than all coholders to join or be Joined.

-20-




Code of Civii Frocedure Section 283. Compul sory Jolnder of parties

Seec. 13. Seciion 389 of the Jode of Civil Procesdure is amended
to read:

389. A-peFssH-is-an-~irdispensable-perby-bo-an-nebion-if-kig-abgenee
witi-provert-the-eeurt-fram-rardering-any-effective-judamert-botween-the
partied-or-weuld-perieusiv-predudtec-apy-pariy-befoare-the-coart-ur-3§f-hia
tntevopb-woultd-be-ineguitnbly-affepind-op-jespardived-by-n-judsmers-pen-
depad-between-the -pariies-

A-perseB-Whe-ta-nek-a8~iedispersable-~party-bub-whose-joinder-wonld
enable-bhe-eeurb-tevdatemine~addisionni-eauges-af-neticn-ariging-suk-of
tho-tranesadion-or-eeedrreRee ~invelved-in-the-nebion-is-a-conditionsily
ES2E5EaFY~partyy

Wien~tb-appeara-shat-ai-indispencable-party-hae-not-been-joineds -the
aeurt-ghail-opdep-the-popby-asge rtinpg-the-cnuse-of-aetien-to-whieh-he-4s

ndispenaable ~to-bBring-hin-in---3f-he-te-not-then-brosahb- tng-tho-conrs

shali-aiomisg-wiskodb-prejadire-aki-causea-sf-aehion-as-to-which-sush-party
b

A -rRE1speRsabic ~and-Ray s iR -additreu s -diomiss-witnenb~arejndice-gay-cause
af-gebien-apsertad-hy-a-pariy -whoae-Failurs -be-2emply~with-tho~conptly

epder-k@-sitfuk-oy-negligepis




§ 389

When-it-appears-that-a-conditisnally-neecssary-party-has-reb-been
joineds-the-couri-ghati-order-the-pariy-asseriing-the-cauge~sf-aation-sa
ubieh«he~§s-eenéitienallyunﬁeessar&-%emhriﬂg~h§m-iﬁ—if-he-is-sabéee%—%e
bhe-juricdiobiop-ef-the-courby-if-he-ean-be-brewght-in-without-ypdue
deleyy-gnd-if-hig-jeinder-will-peb-enues-undus-ecwploxity-er-delay~in
the-preccedingds~~If-he-io-not-ther-vwreugiit-igy-the-euurb-may-dismiga
witheut-prejudice-any-ecause-nf-aetien-asseried-by-a-party-vhese~faiture
ta-geEply-with~the-eourdly-order-fu-wilful-op-pegligants

Whenever-a-eeuri-paked-ati-srdur-thes-p-gorsen-be-broughi-inse-an
aabigny-the-eenri-moy-~order-arerded-or-supplopensal-pleadings-~er-a-avens-
eempinint-fited-and-ounmens-thereon-idaved-nnd-aervedy

i#f;-after-addibicnui-cerditionatiy-necossary-parbios-have-been
BEehght-in-pdresent-te-ithig-seebiany-the-cotrs-Findg-thns-the~brinl-will
be-urduly-eemplicuted-se-dolnyed-borause-ef - bho -nember-of -particg-or
#aufes~of-ac b i~ anvalvods-She-esuri-may-order-separate-brisde-aa-te
ﬂaeh—paftia5~ar~maEEesaehwmxhaf—aFéey-as~$ayabe-jas%a

{a) A persen wio is subject o service of nrocess and whose joinder

will not deprive the court of jurlsdiction over the subject metter of the

action shatl be joined ag a party in the action if {1) in his sbeence come
- . [ d

plete relief cannot be zccorded amwong those already parties or {2) he

claims an interest raleling tu the suojest of the action and is so situ-

ated that the Qisposition of the action in his absencs may (i} a5 & prac-

tical mabter impair or impede bis ability to protect thet interesi or (ii)

leave eny of the perscns already partiez subjisct to s substantial risk of

incurring double, multivle, or otherwice inconsistent obligations by reason

of his claimed interest. IT ke has not been o joined, the couri shall

erder Lhat he be mads a party.

.
-
-l ] -
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§ 389

(b) If a person as described in clause (1) or (2) of subdivision (a)

cannot be made a party, the court shall determine whether in equity and

good conscience the action should proceed among the parties before it, or

should be dismissed without prejudice, the absent person being thus re-

garded as indispensable. The factors to be considered by the court include:

(1) to what extent a judgment rendered in the person's absence might be

prejudicial to him or those already parties; (2) the extent to which, by

protective provisions in the judgment, by the shaping of relief, or other
measures, the prejudice can be lessened or avoided; (3) whetber a judgment

rendered in the person’'s ebsence will be adequate; (L4} whether the plain-

tiff or cross-complainant will have an adequate remedy if the action is

dismissed for nonjoinder.

(c) A camplaint or cross-complaint shall state the nemes, if lmnown

to the pleader, of any perscns es described in clause (1)} or {2) of sub-

division (a) who are not joined, and the reasons why they are not joined.

{d) Nothing in this section affects the law applicable to class actions.

Camrent. Section 389 is revised to substitute practically in its entirety
Rule 19 of the Federal Rules of Civil Procedure for former Section 389, The
words "without prejudice” have been added to the language of the Federal Rule
in subdivision (b) of Section 389 merely to avoid any contrary impiication that
might be created by the cmission of the somewhat similar provision formerly
found in Section 389. See Wilson v, Frakes, 178 Cal. App.2d 580, 3 Cal. Rptr.
b3k (1960).

Basically, as amended, Section 389 requires joinder of persons materially

interested in an action whenever feasible. In certain instances, joinder cannot

be accomplished because it would deprive the court of subject matter jurisdiction.

~25-




()

§ 389

For exemple, the federal courts have exclusive jurisdiction over proceedings
against foreign consuls or vice consuls (28 U.S.C.A, § 1351) and, wore impor-
tantly, suits against the United States under the Federasl Tort Claims Act. BSee
28 U.8.C.A. §§ 1346(b), 2679. 1In other situations, joinder will be impossidble
because personal Jurisdiction over the party cannot be achiewved.

When joinder cannot be accomplished, the circumstances must be examined
and a choice made between proceeding on or dismissing the action. The adequacy
of the reilief that may be granted in a person’s absence and the possibility of
prejudice to either such person or the parties before the court are factors to
be considered in making this choice. However, a perscn is regarded as lndispense
able only in the conclusory sense that, in his absence, the court has decided the
actiocn should be dismiased. Where the declisien is to proceed, the court has the
power to make a legally binding adjudication between the parties properly before
it.

To the extent that former Sections 383 end 384 of the Code of Civil Pro-
cedure dealt with joinder, those sections are superseded by the permissive
joinder provisicns of Sections 378 and 379 and by the compulsory joinder pro=-
visions of Section 389. See the Comments to former Sections 383 and 384.

Section 389 formerly attempted not only to aveid prejudice to the parties or
absent perscn but also to promote the general convenience of the courts by pre-
venting & multiplicity of suits. As revised, Section 399 takes a different ap-

proach; it limits campulsory joinder to those situations where the absence of &

person may result in substantial prejudice to that person or to the parties already

before the court. BSee Recamendation and Study Relating to Counterclaims and

Cross-Campleints, Joinder of Causes of Action, and Related Provisions, 10 Cal. L.

Revision Camm'n Reports 000 {1971). Section 389 was widely criticized because it
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§ 369
formerly sppearsd to require joinder of parties merely for the general convenience
of the courts by preventing & multiplicity of suits. See Friedenthal, The Need

to Revise California Provisions Regarding Joinder of Claims, Counterclaims, and

Cross-Camplaints, 00 Stan. L. Rev. 000 (1970); Comment, Bringing New Parties Into

Civil Actions in California, 46 Cel. L. Rev, 100 (1958); Joinder of Parties in

Civil Actions in California, 33 So. Cal. L. Rev. 428 (1960). However, an examina-

tion of the appellate cases decided since the convenience of the courts provision
was added to Section 389 in 1957 discloses that the provision was not relied upon;

instead, the courts continued to apply the principles emumciated in Bank of Cali-

fornia v. Superier Court, 16 Cal.2d 516, 106 P.2d 879 (1940).

Under the former law, an indispensable party had to be joined in the action;
until and unless he was, the court had no jurisdiction to proceed with the case.

See, e.g., Irwin v. City of Manhattan Beach, 227 Cal. App.2d 634 (1964). This

absolute rule has been changed; however, practically speaking, the change is
perhaps more one of emphasis. The guidelines provided in Sectien 389 are sub-

stantially those that have guided the courts for years. See Bank of Califormia |

v. Superior Court, 16 Cal.2d 516, 106 P.2d 879 (1940). These guidelines should

require dismissal in the same circumstances where formerly a person was character-
ized as indispensable.

As noted above, Section 389 has been revised to conform substantially to
Rule 19 of the Federal Rules of Civil Procedure. Accordingly, the explanatory
note prepared by the Advisory Committee in conjunction with the amendment of
Rule 19 in 1966 is particularly helpful in describing the nature and effect of
Section 389. This explenstory note is set out below with appropriate deletions

and additions:
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General Considerabions.

"J

Whengver feasible the persons mablsrially interested in the subject
of an action--ses Lhe mors d tailed description of these persons in the
discussion of new subdivicion (3} below-~ghould bz joined as parties so
thet they may be heord and a comolebs disposition made. When this com-~
prehensive jolnder cannot be accomplished--z siteation which may be on-
countersd . . . bzcause of limitations on service of process [and] sub-
jeet matier jurisdiction . . . --ithe cas2 should be examired pregmaticslly
and a2 choice made betuween the aliteynntives of procesding with the action
in the absenca of particular interezted gersons, and dismissing the ace-
tion.

Evea if thz court is migtaken in its decision to proceed in the
absence of an interegted porsen, it deoes not by thab token deprive it-
s2lf of the power to adjudicate as betwsen the parties already before
it throwgh proper ssrvice of proc2ss. But the court can make a legally
binding adjudication ouly hetwesn the parties actually joined 1o the
action. It is true that an adjudicaiion beiween the parties before the
court may on occasion adversely affect the absent person as a practiesl
matter, or isave g perty exposed to a later inconsistent recovery by the
absent person. These are Tactors which should be considered in deciding
whether the action should proceed, or should rather be dismissed; but
they do not themselves negate the couri's power to adjudicate mes between
the parties who have been joined.

Defects in the Original Rule.

™he foreguing propositions were well undsrstood in the older equity
practice, see Hapavrd, Indespensable Pariyv: The Historical Origin of a
Procedural Phaantom, 61 Colum. L. Rev. 1253 (1961), and Rule 19 could be
and often was appli=zd in consonhsnce with them. But experience showed
that the [original] role was defective io its phrasing and did not point
cleaxly to the proper basis of decision.

¥* ¥* * ¥ %*

The Amended RBule

New subdivision {(a) defines the persons whose joinder in the action
is desirable, Clause (1) stresses the Sesirability of joining those pere
sons in whose absance the ~ourt would be cbliged to grant partial or
"hollow" rather than carplete relief to the parties before the court.

The interssts that are heing furthered bhers are not only those of the
parties, but alse that of the public in avoiding repeated lawsuits on
the same essantial subject metter. Clause (2}{i) recognizes the impor-
tance of probecting ths person whose Joinder is in gquestion agelnst the

S —
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practical prejudice to him which may arise through a disposition of the

action in his absence., Clause (2){ii} racogrizes ithe need for considers
ing whether a party may be left, after the adjudication, in s position
where a person not joined can subject hir to a double or otherwise in-
consistent liability. See Reed, [Compulsory Joinder of Farties in Civil

Actions,} 55 Mich. L. Rev. 327, 330, 238 {1057 2, | indispensable
Parties in the Federal Courts,] 65 Harv. L. Rev, 1050, 105257 (1852);
Developments in the Law [--Multiparty Litigaticon in the Federal Courts, ]
71 Harv. L. Rev. O74, 88135 (19z8Y,

The subdivision {a) definitiocn of persons to be jeinsd is not
couched in ferms of the abstract pature of their intepests "joint,"
"united,"” “separable,” or the like. See . . . Devzlopments in the
Law, supra, st 880, It should be noted particulariy, however, Lhat
the description is not at variance with the settled authorities holding
that a tortfeasor with the usual "joirteand-several® lisbility is meree
1y a permissive party to an actionh against snother with like ligbility.
See 3 Moore's Federal Practice 2153 (2d ed. 1963); 2 Barron & Holtzoff,
Federal Practice & Procedure § 513.8 (Wright ed, 1961}, Joinder of
these tortfeasors continues to be regulaied by Rule 20 . . . . [Cal.
Code Civ. Proc. §§ 378, 379. Where an irdemnity action would lie
egainst a third person, the Californis rule appears toc be that the
indemmitor is not an "indispensable,” but is a "conditionally necese
sary" party. See Stackelberg v. Lamt Transp. Co,, 168 Cal. App.2a 17k,
335 P.2d 522 (19%3). In practice, where advantageous, a defendant-
indemnitee will simply joir hig indemnitor by cross-complaint. See
Cal. Code Civ. Proc. §§ W2B.10, k28.20.1

If 2 person as described in suodivision {a)(1)-(2)} i: amenable
to service of procezs and his joinder would not deprive the court of
Jurisdiction in the sense of ccmpetence over the action, he should be
joined es a party; and if he has not been joined, the court should
order him to be brousht inte the artion. . . .

subdivision (b).--When a perscn as daseribed in subdivision {a)
(1)-{Z} cannol be made 2 partv, the court is to determine whether in
equity and good conscience the actlon should proceed among the parties
already before it, or should be dismissed. That this decision is to be
made in the light of pragmatic considerations has often been acknowledged
by the courts. See Roos v. Texas Co., 23 F.24 171 {24 Cir. 1927), cert.
denled, 277 U.5. 587 {1928); Piles-Bement-Pond Lo. v. Iron Moulders!
Uion, 254 U.S, 77, 80 {1920)7 The subdivisicn seks oll Tour velsvant
conslderations drawn from the experience revealed in the decided cases.
Tae factors ars to a certain sxtent overlapping, and they are nol ine
tended to exclude other considerations which mey be applicable in par-
ticular situations.

The first factor brings in a considepabisy of what a Judgment in
the action would mean teo the absentee. Wounld the absentes be adversely

et I
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affected in & practical sense, and if so, would the prejudice be
imwediate and serions, or remote and minor? The possible collateral
consequences of the judgment upon the parties already joined are also
to be appraisesd. Would any party be exposed to a fresh action by the
absentee, and if so, how serions is the threat? See the elaborate
discussion in Rsed, supra; of. AL, Swith Iren Co. v. Dickson, 11
F.2d 3 {24 oie. 19847 Celdwell M. Co. v. Unique Balance Go., 19
F.R.D. 258 {3.D.M.Y. 15557,

The second facicr ralls aslention to the measures by which proje
udice may be averted or lezsened. The “shaping of relief” is a famil~
lar zxpedient to this ond. See, e.g., the award of money damages in
lieu of specific relisf where the latter might affecti an absentee
adversely. Ward v. Deavers, 203 F,2d 72 (D.C. Qir. 1953); Miller &
Lux, Inc. v. Mhckel, L%L F. Supp. 41 {N.D. Calif. 155€). On the use
of "mrotective provisions,” see Hoos v, Texas Co., supra; Atwood v.
Riode Island Hosp. Trust Co., 27% ¥Fed. 513, 510 (lst Cir. 1921),
cerl. denied, 257 U.3. &AL (1982); of. Stumpf v. Fidelity Ges Co.,
2gh F.2d 836 (9th 0ir. 1961); and the genoral staiement in hational
Licorice Co. v. Labor Bossrd, 309 U,.S. 350, 363 {1cb0).

-

Sametimes the party is Limsell able to take measures to avold
prejudice. Thus a defendant faced with & prospect of a second suit
by an absentee may be in a position to bring the latter into the ace
tion by defensive interpieader. See [Cab. Code Civ. Proc. §§ 428.10,
426,205 ) Hudaon v. Hewell, 172 P.2d 848, 552 mod., 174 F.2d 548 (5th
Cir. 04977 Gauss v, Xirk, 198 F.24 83, 86 (D,C. Cir. 1952)}; Abel v,
Brayton Flying Service, Yne., 248 7,24 713, 716 {5th Cir. 19573{ sug-
gestion of possivility of counter-cliaim under Rules 13(h)); of, Parker
Rust-Proof Co. v. Western Union Tel. Co., 105 F.24 976 (24 Cir. 1939),
cert. deried, 308 U.S. 597 (1933). S¢ aleo the abssntse wmay scmetimes
be gble Lo averf prejudice to himsel! by voluntarily appearing in the
action or intervening on an anelllary basis. See Developments in the
Law, cupra, 7l Harv, L. Rev. at 852 Amnot., Intervention or Subse-
auent Jeinder of Partiss az Alffecting Jurisdiction of Federai Cours
Based on Diversity of Cifizenship, 134 4.L.R, 33% (19L1); Johrson v.
Middleton, 175 F.23 535 (7%h Cir. 12149); Kentncky Hak. Gas Corp. v.

Buggins, 165 F.2d 1013 (4th Cir. 1948); McConb v, MoCormack, 150
Food 219 (5th Cir. 1947). She court should censider whether this, in
turn, would impose undue hardsiip on the sbsectes, (Por the possi~
bility of the couri's iolomming an gbsentes of the pendency of the

acticn, see comment under subdivision {¢) below.)
¥ h

The third Factor--whebher an "adequate" judsment can be rendered
in the absence of a given person--calls attention to the extent of
the relief that can be accorded amoug the parties joined., It meshes
with the civer factors, especially the "shaping of relief" mentioned
under the second factor. Cf. Kroese v. Gereral Sieel Castings Corps.,
179 F.2d 760 {38 Cir, 1949}, cert, deuiad, 330 U.3. 083 (19507,




§ 399

The fourth factor, i s
indicates thet the court sheuld considasr wogther thart ig any assyrance
that the plaintlff, if dismiszsad, could sue sifeciively in anocther forum
whbv“ bﬁttar Jaoinder would be possibla.  Sse Fiizgersid v, Ha vres, 2k
24 417, W20 (33 Cir. 195T); ¥ouke v. Schenswerk, 197 F.”i 235, 236
{Sth Cir. 1“5”}; ef. Warfield v, Harks, 100 F.24 1?q {5¢h Cir. 1951}

The subdivisios uses the word "indispenzable" only in a conclusory

seuse, that is, a person is "regsrded as indispensabie” when he cannot
be made a party and, unon considersiion of the facters above mentioned,
it is determined thai in hie absence it would bz preferable fto diswmise
the anrtion, rath Uhan Lo retain i,

A person may bz added ag a party at eny stage of the action on
moetion or on the court's inliisiive . . . ; and 2 motion to dismiss,
o1 the ground thet g persaon has ned besn joined and lustice regquires
that the aclion should net precesd in his absence, may be made as late
a5 the irial on the merits « « « However, whan ihe aoving party is
geeling dismizsal in order to protect himself spainst a later suit by
the absent person (subdivisicor (2)(2)(11)), and iz not secking vicar-
icusly to br ctect the absent perscon against a prejudicial Jjudpment
( subdivision {aY{2}{i)}, nis undue delay ic making the moticn can
vroperly be counted agsinst him as ¢ reasen for denying the mobion.

A jelnder guestion shouid be decided with ressonable prompihess, but
decision may properly be defeprred 17 sdequate information is not avail-
able st the time., Thus the relaticnship of an absent person to the
action, ard the praciicail =2ffvcis of an adjudicetion vpon him and
pthers, may not bz sufficisntly revealed gt fhe pleading stage: in

such & cast 1t would be snproprizte to defer decision until the aotion
wis further sdvanced. . . .
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Subdivieior () parallels ths r“wﬂﬂ assor subdivision {o) of
Ruls 149, Ia zome situations it mey t 160 rable o advise a parson
wher has not i & ol uhs Tact vhat the ackion is penrding, and
in pacticuiar the court in itg éilscretion way itseif convey
thig intormaltion Zipecuing a letter op pther infoarmal nolics to

thie abgentes,

Subdivision (4] ra eats ine exception contaloed in the Pirst
ciauoe of the ﬂrviﬂnh-mur subdiviaion {a).




Code of Civil Procedure Section 395 {Conforming Amendment)

dec. 16. Sechion 306 of the Code of Civil Procedure is amended to
raad:

395, If an action or proceeding is commenced in a court which lacks
jurisdiction of the subject mather iherscf, as determined by the canplein
or petititen, if there is a court of this Statle which has gach juris-
diction, the sctior or procasding shall not be dismissed (except as pro-
vided in Section 581b, end as provided in subdivision 1 of Section 581
of this code) but shail, on the applivetion of either party, or on the
court’s own mobion, be transferred 4o & court havipg jurisdiction of the
subject mutter which may be agreed vpen by the parties, or, if they do
not agres, Le a court having such jurisdicticn which is designated by
law a8 a proper court for the triasl or determinetlon thereof, and it
shall thereupcr be entered and prosscuted in the court to which it is
transferred as if i% had been commenced therein, all prior proceedings
being saved. Iv any such case, 1 swmmens is served prior te the filing
of the actioe or procesding in the court to which it is transferred, as

to any defepiant, sc served, who uas nob appearad in the aclicn or pro-

Ty

eedirg, the time to smswer or otherwise plead shall date from service
upon such defendant of writien notice of tde‘filiﬁg of such action or
proceeding in the court to whick it is transferred.
If an action or procesding 18 commenced in or transferred to a court
)
which hes jurisdiction of ihe subject matier thereol as determinad by the
ccamplaint or petition, and it thereafter appears from the verified pleadir

or at the trial, or hearing, that tre determination of the action or pro-

ceeding, or of o eeunberelaimy-sr-ef-a cross-complaint, will necessarily
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involve the determination of gquesiions not within the jurisdiction of the
court, ip which the zction or procesding is pending, the eouri, whenever
sueh lack of jurisdiction sppears, must suspend all turther procesdings
therein and transfer the sction or proceeding and certify the pleadings
{or if the pleadings be oral, & transcript of tie same ), and all papers
and proceedings thereln, toa court having jurisdiction thereof which mey
be agreed upon by the partiss, or, if they de not agrae, to a court having
such jurisdiction which is designated by law as a proper court for ithe
trial ot determineiion thereol.

At action or procesding which is tpansferred under the provisions of
this section shail be deemad to heve been cammenced at the time the com-
pleint or petition was filed in the court from which it was originally
transferred.

Wothing herein shall de construed to preclude or affect the right to
smend the pleadings as provided in this code,

Nothing herein shall he cobstrusd to require the superior court to
transfer any action or procesding because the judgment to be rendered, as
determined at the triel opr hearing, is one wnich right have beain renderad
vy & municipal or justize court in the sume oounty or city and county.

In any case where ihe lack of jurisdiction is duoe solely to an excess
in the amount of the demand, the excess may be remitted and the action may
acptinue in the court where 1% is pending.

Upoh the making of an order for such transfer, proceediogs shall be
hed a5 provided in Sectien 399 of thiz code, the costs and fees thereof,

and of $iling the case in the court to which tramsferred, to ba paid by




§ 396

the plaintiff uvnless the court ordering the transfer zhall otherwise
direct. 17 the party cbligsted to pay suzeh costs and fees shall fail to
do so within the time specifically provided, or, if none, then wifnin
five (5} da}s after service of notice of the crder for transfer or as
to costs and fees, then any varty may pay soch costs and fees and, it
tther than a party originally obligated to do so, shall be entitled to

credit tharefor ar recovery thereor, in the same manper as is provided

in S=ction 399,

Comment. The amendreent of Secilon 396 merely deletes the refarence to a
*counterciaim.” Counterclaims have deen abolished; claims that formerly were
asserted Bs countercleims are now asserted as crossg-~complaints. See Code of

Civil Procedure Section h2B8.20,
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Code of Civil Procsdure Section 422 (Repealed)

Sec. 17. Section 22 of the Code of Civil Procedures is

repealed.

- ¥ of =1
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Comment. The portion of Tormer Section 422 that snumerated the per-

missible pleadings is superssded by Jsction

(<)

2

22.,10; the porition relating

to pleadings in jusbice courtes iz supersaded by Section Lgp, 20,




Code of (ivil Procedure Secticn 422.10, Fermissible pieadings enumerated

See. 1R, Section 422,10 i added to the Code of Civil Procedure,

h52,10. fThe pleadings sllow=d in 2ivil actions are complaints,

demurrers, answers, and cross-complaints,

Comment. Secilon W2r .10 supersedes the Tirst varagraph of former Code of

Civil Procedure Sectica 422, However, unlike Sectlon 422 which specified the
pleadings to which & dsmurrer or epawsr could be Tiled, Section 122,10 merely
lists the pleadings allowed; the circumstances where 2 pariizular plesding is
required or permitted are specified in subsequent sections. See alse Code of
Civil Procedure Section B11.1C {"A civil action is commenced by filing a com-
plaint with the court.”). fThe plesdinge that can reguest affirmative
relief are complainmts and creas-complaints; & ccunierclaim is ne longer

permitted. See Section 428.89.
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Code of Civil Procedurc Section h2Z.30. Caption for pleadings

Sec. 20 . Section b22.70 is sdded to the Code of Civil Procedure,
to read:
Z2.30. Brery plesding shall contain a caption setting forth:
(a) The name of the court and county, and, in municipal and juse
tice courts, the name of the judicial district, in which the ection is
brought; and

{b} The title of the actips.

Comment. BSection k22,30 retains the substance of the portion of subdivi-
sion 1 of former Section 426 which prescribzd the caption to be us2d on a coa-
plaint. However, unlike the provision of former Section 426, Section L22.30
applies to all pleadings rether than merely to the compleint. This extension

of the captlon requirement is consistent with former practice. (a2l. Rulez of

Ct., Rules 201(c){Superior Court), 501 (municipal court).




Code of Civil Procedure Section 422 40, Names of parties in title of wetion

Sec. 21, ESection H22.40 1s added to the Code of Civil Procedure,
to read:

422.%0, In the complaint, the titls of the action spall include
the pames of all bthe parcies; but, except as otherwise provided by statute
or rule of the Judicial Council, in other pleadings it is sufficient to
state the name of the Tirst pariy ¢u each side with an appropriate indice-

tion of other parties.

Comgent. Ssetion 822 ,4C continues the requirewent formerly found in seb-
divigion 1 of former Section 426 ithat the cenplaint includs the names of the
parties =nd adds a new provision applying to other pleadings. The inclusion
of the phrase et 8l." would be "an appropriate inﬁication of other parties”

for the purposes of Seatiou 422,40, sentlon 422.40 is baced on the second

sentence of Rule i0{a} of the Federsl Rulss of Cilvil Procedure.




{ode of Civil Irocedure Yections 2%, 420, 4Pba, 40Hc, and U27 {Hepesled)

Sec. 22. Chapter 2 {ccamencing with Section 42%) of Title & of

Part 2 of the Code of Civil Procedure is rzpealed.

Comment. Section 425 has heen repealed as unhecessary because it dupli-

cates Code of Civil Procedure Section &11.1?)

s e e A T e A P v st
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{Tre repmalining sections 1o Chapter 2 are superseded by the new provision

of the Code of Civil Procedure indicated below:

Repealed Provision Mew Provision

Section 426

Subdivisiom L Sention 422.30 {caption)
Seciion 422,40 {names of parties)
Subdivision 2 _ _  gecticn 425.10
Subdivision 3 _  _ _ _ Section 422.20 (justice courts)
Section 425.10 (demand for relief)
Section 429.30 {infringement of rights in
production)
Section ¥26a Section 429,20
Section 420c Secticon 429,10

iR

o

sclion 425.20 {separate statement of causes
of action}
ection 427.10 (joinder of causes)

Section 427

s e T ree e e e

i

Note: The repealed sections in Chapter 2 read ns follows:
pLLSASCES P

425, Compiaint, {irst piszading. The first pleading on the pard
of the plaintiff is the canpisind.

L26. The complaint must contain:
L. Thz title of the action, the name of the court and county, And,

in municipal and justice courts, the nsme of the judicial district, in
which the action is brought; ithe names of the partiss to the sction;

. 1Ty
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S, A stztement 2 shtituting ihe ecrguae of action, in
oréainary and conclss language
3. A demend of the relisaf which the plaintiff claimrs. If the re-
cavery of monsy or damages be Jdesanded, the amount thereof must be stated;
provided, that in Jjustice courts, a copy of ihe account, note, bill, bond
or instrument upodn which the aciinn is hased is a sufficient complaint,
1 the dewund be Ffor relief on account of the alieged infringement of the
plainviff's rights in and to a Literary, asrtistic or intellectual produce
tion, there muct be sttached to the compleint s copy of the production as
to wihich the infringsment iz cl“im&i and a copy of the alleged infringing
oproduction. I, by reason of bulk or the nature of the prodaction, it is
not practicable %o attach a copy to the complialnt, thai fact end the reg-
gang why it is impracticable te sitech a copy of the production o the
camplaint shall he alleged; and the court, In connection with any demurrer,
mobtion or cther proceedings in the cause ip which a ¥nowledge of the con-
tents of such predoction mey be necessary or desirvable, shell make such
ordar for a wview of the production noh atiachesd as will sult the conven-
ience of the court, Lo the end thai the cvontents of such production may
be deemed to be a part of the complaint to the same extent and with the same
force sz though such preduction had besn capable of belng and had bveen at-
tached to the complaint., The attachment of any such production in sccordance
with the provisiong hereof shall not be deemed s making public of the pro-
daction within the meaning of Section 983 of the Civil Code.
k2€a. In s proceeding for dissclution of marrisge, lzgal separation,
ar for & declarsticon of vold or »01d&b19 merrisge, there szhail be furnished
e the county clevk by the petiticnsre abt the tiwe of Jiling of the petition.
or within 10 days therenfter snd before the date of the Tirai hearing, that
irformeticn, reguirsd to be ookiected by the Stels Registrar of Vital Sta-
tistics, in ihe wenper specified uader Chapher £.% (commencing with Sec-
tion L03%0) of Division § of thﬁ Health snd Safety Cods., The clerk shail
iy
8
o

aceepd the petitisa for filing. whether or not seid information ie then
furnizhed., AL any time T?Lr the filing of the pefition, the respondent
ray alsc 10r~isr such ivformation, whetker or not it has been first fuar-
nished by *h2 petitionsr. The clegk shall take all ministerisl stens re-
guired of him in the procesding, wheiher or not such information has been
furnished; Hubt the clerk shall sdvise the court, 8t the ftime set for any
hearing, 1T at such time no parbty has Tarnished such informetion., In such
cases, the court may decline to besr any matier encompassad within the
proceeding if good cause for such failure to fupnish information has not
neen shown,

The court's ingquiry in suca cesed shali be confined solely to the
guastion of the sxistence of good couass r not fornilshing the information;
and such report and the content zrecf shall not be adniszsibie in eavi-

gerce snd shell not be

126c. In a proceeding for dissolu:i on of marriage the perition must
2t Forth ameong obther mabtters s2 pear ar oan be ascertained the feollowing
faCQn.

arrisd,

£

(1} Tre stubie or coundny in woich the parbiss were
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(2% The date of marriage.
{3) The date of separation.
(k) Tne number of yesyrs fvae sarriage Lo separation.

{5} The number of children of the marriage, if any, and if nome a2
gtatement of that fact.

(£) Tbe age and birth date of each minor ckild of the merriege.

(7) The social security numbers of the nwusband and wife, if availablc
and if not avatlable, & statement to such effect.
3

427, The plaintiff may unite several causes of action in the same
ceprplaint, whers tney all arise out of:

1. Contracts, eXpress or implied. An scition rrought pursuant to
gection 1692 of the Civil Code shall he dsemed to be an action upon an
implied contract within the weaning of that term &s used in this section.

2, Claims to recover specific real properly, with or witbhout damages
for the withholding thereof, or for waste committed thereon, and the rents
and profits of the sawe.

?}- Mlgins to recover apecific nersonsl propert gith or without
£ X5
damages for the with holding there of .

L. Cleims sgainst s trustee by virtue of a contract or by operation
of law.

5. Injuriss Lo cnErnoker.
6, Injuriss Lo person.
v, Injuries to properiy.

8. Cilaims arising out of the same transaction, or trangactions con-
nected with the same subiect of action, and mot included within one of
the foregoling suhdivisions of this savtion.

¢, Any and all claims fopr injurizs arising ovt of & consplracy,
whether of the same Or of differsnt character, or done at the same oOr
different times.

The causes of action so upited must all
classes sxcept s provided in cases of consp y, and must affect all
the pertissd to +the setion, and not raguire difverent places of trinl, and
must be sepavately stated; vyt an action Yor malleioas arrest and prose-
cutbion, or either of ihem, may o€ anited with an actica for gither an

pelonz o one only of these
o

=l
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Injury to charscter or to Lhe perLon; provided, however, thal in any
action brought by the hushand and wife, to rzcover damages caused by
any injury Lo the wife, all cunsequential demages sutferad or sustained
by the husband alene, including losz of the services of his zaid wife,
moneys expanded and indebiedress incurred by reason of zuch injury to
his said wife, may be zileged and reccovered without separately stating
such cause of schion arising cut of such consequentisl dapages suffered
or sustazined by the hushand; provided, further, tha% causes of action
for injuries to person and irjuries to property, growing cul of the same
tort, may be joined in the same cepplaint, and it is not requirsd that
they be stated zepavately.




Sec. 23 . Chapter 2 (commencing with Section 425.10) is added to

Title 6 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 2. PLEADINGS DEMANDING RELIEF

Article 1. Generel Provisions

Code of Civil Procedure Secticn k25.10. Content of pleading demanding relief

425,10, A ccmplaiot or cross-complaint shall contain both of the
foltowing:
{a) & statement of the facts ccnstitnting the cause of action, in
L ordingry and concise language.
{b} A demand for judgeent for the reli=f to which the pleader clalms
me ig entitled. If the recovery of money or damages be demanded, the

amount thereof shall be sisted.

Comment . Section 425,10 continues reguirements formeriy found in sube
division 2 and subdivision 3 {first portion) of Code of Civil Proce-
dure Section 426. However, Section 425.10 appiies to both complaints and

cross-complaints while Section 426 by its terms applisd to “ecmplaints.”

1
L
il




Code of Civil Frocedure Section 429.70. Separate stotement of causes

425.20. Causes of sction need not be seperately stated unless

separate statement is necessary to aveid confusion.

Comment. Secticn L2%.20 supersedes the portion of former Code of
Civil Procedure Seotion 487 that relsted to the separate statement of causes
of action. Bection 25,20, which requires a sererate statement of causes of
action only vwhere necessary to avold confusion, serves the same basic -
pose as Rule 10(b) of the Fedaral Rules of Civii.Procedurs {"Bach claim
founded uporn & sepsrate transaction or ccewrrence . . . shall be stated in
2 geparate count ., . . whenever a separation facilitates the clear presenta-
tion of the matlers set forth”}. Former Section 427, which reguired that
each cause of action be separately stated but provided exceptions for certain
types of frequently occurring cuuges of action, was criticized as tending to
"encourage prolixity and uncertainty in the statement of the facts consti-

tuting the cmuse or causes of astion.” 2 Witkin, Califorcis Procedure

Pleading § 497 (1954). 35ee Recommendation and Study Relating to Counter-

elaims and Cross-Compleints, Joinder of Causes, and Helated Yrovisions,

30 Cel. L. Revision Comu:'n Ruports 000 {1371}. Section 425.20, on the

other hand, requires thet, in addition io the former regquirement of showing
that causes of acticn ere not separately stated, the party objeeting to the
pleading must show that it is coefusing becmuse the causes are net separately
gtated. This new requirement i %rten&&d to avoid the prolixity and uncerw-

-

tainty that scoetimes resulted undor the former rmiie.

w5




Article 2. Compulsory Joinder of Causes of Achion

Code of Clvii Frocedure Section L4010, Defiaitions

426,10, A= used in this article:

ir

TCompiaind” muans & camplaint or cress-complaint.

T

(a

() "Plaintiff" means a perscu who files spd serves a complaint or
crosg-compleint.

(¢} "melatsd cause of action” means s csuse of ection which arises
out of the same transactlon, cecurrencs, or series of transastions or

ocourrentes as bihe cause of antics which the plaintifi &lleges in his

Camment. The definition in Section 426.10 of "related cause of action”
providas a convenient means for referring to a cause of action which ariszes
out of the same transaction or occurrence, As under pricr law (former Code of
j]

Civil Frocedure Section 439}, sundivisiom {c)

"

includes a series of related

acts or conduct. Brupswig Druw Co. v. Springer, 55 (al. dpp.2d Lih, 130 PL24

758 {1982} {"transsction” means tas entire serizs of acts and mutual conduct

of the partiea}; Sylvester v, Soulsbarg, 252 (al. App.23 1%, &0 Cal. Rytr!

¥ 3 : y . E L i
238 {1967 in suit by venders teo terminals coabract for gals ol realsy and
{1967 i ¢
14 e . S -
personalty, to guiet title to realty, wod o Tored

ertry hy vandors unco rei

- vroperty, the lakiog possessicn of perscpal properiy,
and the remairine in sossassion Tov & time wers 2 continuous series of acts and

8 single trensaction giving riss Lo purchazere' olaim for damsges Tor Lrespass )

Holmes v. David H. Bricker, Inc., 265 sdv. Cal. App. 595, 71 ¢a:l. Rptr. 562

{1968} {autemobile accident wivisg rise to szparate casuses of action for damages

to property and for psrsonal injury is single "tyansaction” ).




Code of Civil Procedure Section 426.20. Campulscry loinder of related
causes of action

426.20. Except as otherwise provided by statute, if the plaintiff
fails to zllege 1in his complaint a related cause of action which {at the
time his cemplaint is filed) he has against any party who is served or
who appears in the acyion, all his rights against such party on the related

cause of action mnot pleaded shall be deemed welved and extinguished.

Comment. Section 426.20 requires a party to join all causes of action
arising from the transactiocn or occurrence pleaded in his complaint or cross-
cemplaint. (See Section 426.10 defining "complaint,” "plaintiff,” and "related
cause of action.”)

This requirement results normally under the rule in those jurisdietions which
follew the so-called operative facts theory of a cause of action for res Judicaia
purposes. However, California has followed the "primary rights" theory of a
cause of action, and res judicata applies only where the cause not pleaded is
for injury to the same primary right. See 2 Witkin, California Procedure Pleading
§ 11 (1954). Nevertheiess, even where different primary rights are injured, col-
lateral estoppel would bar an unpleaded cause of action if precisely the same
factual issues are involved in both actions. BSee 2 Witkin, California Procedure
Pleading §§ 11-22 (1954). The rule provided by Section 426.20 is consistent
with the former California practice relating to counterclaims under repealed Ccdet
of Civil Procedure Section 439. For further discussion, see Friedenthal, Joinder

of Claims, Counterclaims, and Crosa~Complaints: Suggested Revision of the Califeormia

Provisions, 23 Stan. L. Rev. 1, 12-14 {(1570).
Only related causes of action that exist st the time the party files his com-
plaint or cross-complaint must be joined. Thus, for example, although Section

426.20 may operate to bar an unpleaded related cause of action for demages

T
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§ b26.20

accrued at the time of filing a complaint, it does not bar a later action for
recovery of damages accruing thereafter for which the party did not have a cause

of action existing at the time the complaint was filied. Cf. Chavez v. Carter,

256 Cal. App.2d 577, 64 Cal. Rptr. 350 (1967), relating to campulsory counters
claims.

Service on or appearance of a particular party determines whether a related
cause of action against that party is required by Section 426.20 to be alleged
in the complaint or cross-camplaint, Thus, if a particular party is not served
at all and mekes no appearance, Section 426.20 does not bar a related cause of
action against him. Moreover, Section 426.20 does not apply under certain
circumstances because of jurisdictional consideraticns. See Section L426.40.

Section 426.20 is inapplicable to speciml proceedings and actions in small
claims court. See Section 426.60. See also, £.g., Civil Code Sections 4OOL and
4363 (Judicial Council rules governing proceedings under Family Law Act), Spe-
c¢ific statutes may allow the splitting of causes, and these statutes prevail
over Section 426.20. See, e.g., Civil Code Bection 1951.%. Section 426.20
has no effect on the independent application, if any, of the rules of res Judi-
cata (including the rule againat splitting a cause of action) and collateral
estoppel.

It is important to note that a court must grant a party who acted in good
faith leave to assert a related cause of action not pleaded unless the grant of
such leave will repult in substantial injustice to the opposing party. See
Section 426,50,

=48
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Code of Civil Procedure Seoltlon h25.30. Compulsery crogs-complaints

426,30, {a) Bxcept as ofherwise provided by stalute, 1f a party
against whom & coumplaini has been filed and served Tsils tc allege in &
cross-complaint any related cause of action which, at the time of serving
nis answer to the complaint, be has against the plaintiff, all his rights

against the plaintifi on the related cause of action not pleaded shell be

uh

deemed waived and axtinguished.
(b} This section dnes nct apply i elther of tbe following are estabe
iished:
(1) The court in which the aciion iz pending does nob have Jurisdle-
tion to render e personal judgment agminst the person who failed to plead
the rels ted cause of action.

(2} The person wio failed to plead the related cause of action did

not file an answer to the complaint against him.

femmernt, Subdivision {a) of Bectlonm 426,30 continues the substance of
the former compulsory coantercleim rule (Tormer Code of Civil Precedure Sec-
tion 433}. However, since the suepe of 4 cross-carplaint is sxpanded to in-

Yasfent or diminish™ or “"several

clude claims which would not have meb the
judgment” requirements of the former courterclaim statute, the scope of the
former rule 1s expanded by Section b26.30 to include somwe causes of actlon

that formerly wers not campulsory.  Carpare Hill v. S8nideow, 100 Cal. App.2d

- oyey S F ! . FRTINE [ . . " - . *
37, D20 P.Od e {lgﬁﬁjflater artion by purchaior to recover money paid
undar lamd sele centrect barved for failurse o assert it ry counterciaim in

5 o Ao 2 g b PR SN e e - - . - " - e e 2 1ep T F
nrior guiet %itlo action), with Hanos v. Qoifae, 217 2al. YT, 7HG, 00 PR
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963, {1931)("The complaint seeks to quiet title; the counterclaim is for
dameges. The granting of the recovery prayed for in the counterclaim would
not diminish or defeat the plaintiff's recovery; it would not affect the relief
demended in the complaint in the slightest degree.")}. See discussion in

Friedenthal, The Need to Revise California Provisions Regarding Joinder of

Claims, Counterclaims, and Cross-Complaints 39-56 (mimeographed draft 1970}).

Only related causes of action that exist at the time of service of the
answer to the complaint on the particular plaintiff are affected by Section
426,.30. ©See the discussion of a similar requirement in the Compent to Section
426.20,

Subdivision (b) is designed to prevent unjust forfeiture of a cause of
action. Paragraph (1) treats the situation where a party is not subject to a
perscnal judgment, jurisdiction having been cbtained only over property owned by
him. In this situsticn, although the party against whom the camplaint {or cross-
complaint) is filed is not required to plead his related cause of action in a
crosg~-complaint, he may do so at his election. If he elects to file a cross-
complaint, he is reguired to assert all related causes of action in his cross-
complaint. Paragraph (1) is similar to Rule 13{a}(2) of the Federal Rules of
Civil Procedure. B8ee Section 426.10 (defining complaints to include cross-
camplaints).

Paragraph (2) of subdivision (b} permits & party to default without wajving
any cause of action. If the party does not desire to defend the action and a
default judgment is taken, it would be unfair if an additional consequence of

such default were that all related causes of action the party had would be

walved and extinguished.




§ 426.30

Note that Section 426.20 does not apply under certain circumstances or in
special proceedings or particular types of actions and that merely because Sec-
tion 426.30 is not applicable does not preclude application of the rules of res
Jjudicata or collateral estoppel. BSee the discussion in the Comment to Section
426.20. A court must grant to a party who acted in good faith leave to assert
a related cause of action he failed to allege in a cross-complaint if, prior to
trial, the party applies for leave to assert the cause unless the granting of
such leave will result in substantial injustice %o the opposing party. BSee

Section 426,50,




Code of Civil Procedure Section 426.40. Exceptions to compulsory joinder
requirement

426.40. This article does not apply if any of the following are

established:

(&) The cause of action not pleaded requires for ite adjudication
the presence of additional parties over wham the court cannot acquire
Jurisdiction.

(b} Both the court in which the action is pending and any other court

to which the action is transferrable pursuant to Secticn 396 are pro=

hibited by the federsl or state constitution or by a statute from enter-
taining the cause of action not pleaded.
{c) At the time the action was cammenced, the cause of acticn not

pleaded was the subject of another pending action.

Comment. Section 426.40 is required to prevent injustice. Subdivisians (a)
and (b) prohibit waiver of & cause of action which cannot be maintained.

Subdivision {(a). Subdivision {a) uses langusge teken from Rule 13{(a) of the

Federal Rules of Civil Procedure. BSee also Code of Civil Procedure Section 389
{joinder of perscns needed for just adjudication).

Subdivision (b). Subdivision (b) of Section L26.L0 is designed to meet DProb-

lems that may arise when the federal courts have Jurisdiction to enforce a cause
of action created by federal statute. In scme cases, state courts have concurrent
jurisdiction with the federal courts to enforce & particular cause of acticn. For

example, such concurrent jurisdiction exists by express statutory provision in

~
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actions under the Federal Employers’' Liability Act. 45 U.5.C.A. § S56. More-
over, even though the federal statute does not contain zn expreas grant of
concurrent jurisdiction, the general rule is that state courts have concurrent
Jurisdiction to determine rights and obligations thereunder where nothing ap-
pears in the statute to indicate an intent to make federal jurisdiction exclu-

sive, Gerry of California v. Superior Court, 32 Cel.2d 119, 122, 194 P.24 689,

(1948). 1In cases where the state and federal courts have concurrent juris-
diction, if the cause of action created by the federal statute arises out of
the same transaction or occurrence, Section 426.30 requires joinder in the
state court proceeding, and subdivision (b) of Section 426,40 is not applicable. -

In scme cases, the federal courts have exclusive jurisdiction of the

federal cause of action. See 1 Witkin, Californis Procedure Jurisdiction § 38

(1954, 1967 Supp.). In these cases, subdivision (b} of Section 426.40, recog-
nizing that the federal cause of action is not permitted to be brought in the
state court, provides an exception to the compulsory joinder or compulsory
cross-camplaint requirement.

Under scme circumstances, more complex situations may arise. For example,
1f the claim which is the subject of a state court action by the plaintiff
ariges out of the same transaction as a claim which the defendant may have
under both state and federal anti-trust acts, the defendant must file a crossgs
complaint for his cause of action under the state Cartwright Act (Business and
Professicns Code Section 16700 et seq.} in the proceeding in the state court
to avoid waiver of that cause of action under Section 426.30 and must assert
his federal cause of action under the Sherman Anti-Trust Act in the federal
court (since his cause of action under the Sherman Anti-Trust Act 1is one over

vhich the federal courts have exclusive jurisdiction)}. Thus, in this instance,
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defendant's state action must be brought as a cross-complaint and his federal
action must be brought as an independent action in the federal courts. Sub-
division {b) makes clear that his inability to assert his federal cause of
action in the state court dces not preclude him from bringing a later action
in the federal court to obtain relief under the federal statute.

Subdivision (c). Subdivision (e¢), which makes clear the rule regarding

pending actions, is the same in substance as Rule 13(a)(1) of the Federal

Rules of Civil Protedure.
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Code of Civil Procedure Section 426,50, Permission to assert unpleaded cause

426.50. (a) A party who, in good faith, fails to plead a cause of
action subject to the requirements of this article, whether through over-
sight, inadvertence, mistake, neglect, or other cause, shall upon appli-
catien to the court prior to trial be granted leave 1o assert such cause
unless the granting of such leave will result in substantial injustice to
the opposing party.

(b) If a party fails to plead a cause of action that he is required
to plead under Section 426.20 and a cross-complaint is thereafter filed
against him, he may, without obtaining leave of court, file a cross-

complaint alleging the cause of action that he earlier failed to plead.

Comment. Subdivision {a) of Section 426.50 makes clear that leave should
be freely granted to plead a compulsory cause prior to trial: The court must
grant leave to assert the cause if the party requesting leave acted in good
faith in failing to plead the cause unless granting leave will result in sub=-
stantial injustice to the cpposing party. If the party failed to plead the
related cause of action because he did not know he had such cause, for example,
the court should grant leave to assert the cause except in very extreme
circumstances. The rule provided by subdivision {(a) is similar to, but more

ijbersl than, Rule 13(f) of the Federal Rules of Civil Procedure.

Subdivision (b) integrates the operation of Sections 426,20 mnd 426.30.
For exemple, a plaintiff may either inadvertently or by design fail to plead
a related cause of action pursuant to Section 426.20 (compulsory joinder of
related causes of action). If a cross-complaint is subsequently filed against
him, he may then plead by way of cross-complaint the cause of action that he

earlier failed to plead in his original complaint. ordinarily, the same
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result could be accomplished by cbtaining leave of court under subdivisicn (a)
to amend the original camplaint. Subdivision (b) provides an alternate pro-
cedure without need to pursue an application to the court.

Section 426.50 does not affect any other provisions that may provide re-
lief from failure to plead a compulsory cause even where relief would not be
available under Section 426.50. TFor example, after trial has begun, leave to
file a cross-campleint (Section 428.50) may be granted. Likewise, Section
426.50 does not preclude the granting of any relief which the party may be

entitled to obtain under Section 473 of the Code of Civil Procedure.

-56-




Code of Civil Procedure Section 426.60. Speecial proceedings and small claims
actions excepted

426.60. (a) This article applies only to civil actions and does not
apply to special proceedings.

(b) This article does not apply to actions in the small claims court.

Comment. Section 426.60 limits the epplication of compulsory joinder of
causes to ordinary civil acticns.

Subdivision {(a). Subdivision (&) makes the provisions for compulsory

joinder of causes inapplicable to special proceedings. The statute govern-
ing a particular special proceeding may, of course, provide compulsory Join-
der rules for that proceeding, and Section 426.60 has no effect on those
rules. Likewise, the fact that this article is not applicable in special
proceedings does not preclude the independent application, if any, of res
judicata or collateral estoppel.

The extent to which former Code of Civil Procedure Section 439 (compul-

sory counterclaims) applied to special proceedings was unclear. Cf. Baceiocco

v. Curtis, 12 cal.2d 109, 116, 89 P.2d 385, (1938) (court stated that res
judicata d4id not bar subsequent action by lessee to recover deposit paid to
lessor where lessee failed to assert his claim for return of deposit in ear-
lier unlawful detainer proceeding). As a practical matter, the requirement
that the counterclaim diminish or defeat the plaintiff’s recovery probably
severely limited the applicability of Section 439 in special proceedings., See
discussion in Comment to Section 426.30.

Subdivision (b). Subdivision (b) excepts actions brought in small claims

court from compulscry joinder requirements. Thus, the compulsory joinder rules

do not require that a person join a related cause of action when he brings an
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action in the small claims court--even where the related cause is for an
amount within the court's jurisdiction.

The substance of the rule that the only claim by the defendant that is
permitted in the small claims court is one within the jurisdictional limit
of the small claims court is continued in Code of Civil Procedure Sections
117h and 117r. However, such a claim is not compulsory under Section U26.30.
This chenges prior law under which counterclaims within the Jurisdictional
limits of the small claims court apparently were campulsory. See Thompson V.
Quan, 167 Cal. App.2d Supp. 825, 33k P.2d 107k (1959) (dictum). For a criti-
cism of the.prior law and a discussion of the problems resulting from the
application of the former compulsory counterclaim rule in the small claims

court, see Priedenthal, Civil Procedure, Cal Law-~Trends and Developments

238.243 {1969). As to the application of the doctirine of res judicata to

small claims courts, see Sanderson v. Niemann, 17 Cal.2d 563, 110 P.2d 1025

{1941). See also 3 Witkin, California Procedure Judgments § h6(b)(1955).

-58- .




Article 3. Permissive Joinder of Causes of Action

Code of Civil Procedure Section 427.10. Permissive jeinder

427.10. (&) A plaintiff who in a ccmplaint, alone or with ceplaintiffs,
alleges a cause of action against one or more defendants may unite with
such cause any other causes which he has either aleme or with any co-
plaintiffs against any of such defendants.

(b) Causes of action may be joined in a cross-complaint in accordance

with Sections 428.10 and 428.30.

Comment. Section 427.10 supersedes former Code of Civil Procedure Section
427 and eliminates the arbitrary categories set forth in that section. Section
427.10 relates only to joinder of causes of action sgainat persons who are
properly made parties to the action; the rules governing permissive Joinder
of parties are stated in Sections 378, 379, and 428.20.

Under former Section 427, plaintiff could join causes unrelated to one
another only when they happened to fall within one of the stated categories.
The broad principle reflected in Section 427.10 {complaints) and Sections
428,10 and 428.30 (cross-complaints)--that, once a party is properly joined in
an action because of his connection to & single cause of action, adverse parties
may Join any other ceuses against him--has been adopted in many other Jurisdic-
ticns. See, e.g., Rule 18(2) of the Federal Rules of Civil Procedure. For fur-

ther discussion, see Friedenthal, Joinder of Claims, Counterclaims, and Cross-

Complaints: Suggested Revision of the California Provisicns, 23 Stan. L. Rev. 1

(1970) .
Any undesirable effects that might result from the unlimited joinder per-
mitted by Section L27.10 may be avoided by severance of causes or issues for
trial under Section 1048 of the Code of Civil Procedure.
It should be noted that the plaintiff is subject to compulsory Joinder

requirements of Section 427.20.
~50-




Code of Civil Procedure Section 428.10. Permissive cross-complaint

428.10. A party against whom a cause of action hes been asserted in a

complaint or cross-complaint may file & cross-complaint setting forth either

or both of the following:

(a) Any cause of action he has against any of the parties who filed
the camplaint or cross-complaint agsinst him.

(b) Any cause of action he has against a person alleged to be liable
thereon, whether or not such person is already a party to the asction, if
the cause of action asserted in his cross-complaint (1) arises out of the
same transaction, occcurrence, or series of transactions or cccurrences as
the cause brought against him or (2) asserts a claim, right, or interest
in the property of controversy which is the subject of the cause brought

against him.

Comment. Section 428.10 reflects the fact that a cross~camplaint is the
only type of pleading that may be filed to request relief by & party against
wham a complaint or cross-camplaint has been filed. It should be noted that,
if the cause arises out of the same transaction or occurrence, the cross-
complaint is compulsory. See Section 426.30. Counterclaims have been abol-
ished. Section 428.80.

Subdivision (a) adopts the simple rule that a party against whom &
cemplaint or cross-complaint has been filed may bring any cause of action he
has (regardless of its nature) against the party who filed the complaint or
cross-complaint. There need be no factual relationship between his cause and

the cause of the other party. This is the rule under the Federal Rules of




§ L28.10
Civil Procedure and other modern provisions., E.gz., Fad. R. Civ, Froc. 13.
Third persons mey be joired pursuant to Section Lal.2l.

Subdivision {m) is generaliy consistent with prior law {(Pormer Code of
Civil Procedure Section U38) which provided for s countercleim; but, under
prior lew, some cauées wiich a pariy hed against an opposing party did not
qualify as counterciaims because they did not satisfy the "diminish or

defeat" or "several judgment" reguirements. For further discussion, see

Friedenthal, The Need tc Revise Colifornia Provisions Regarding Joinder of

Claims, Counterclaims, and Cross-Complaints k2-48 {mimecgraphed draft 1970}.

These reguirewents are noi contiuued, and svbdivision {a) permits unlimited
scope bo e cross-complaint against an opposing party.

Subdivision (b) continues the rule {former Code of Civil Procedure Sec-
tion 442) that a cross-complaint may be asserted agaiunst any person, whether
or oot a party to the action, if the cause of acticn asserted in the cross-
campleint arises out of the same transaction or occurrence of involves the

’
F

same property or conlroversy | oin Domments Lo Cede of Civil

b

sez dlscuss
Procedurs Sections 376, 379, and B246.10). Sabdivision (b} thus permits a
party to asseri a cause of action against & person whe is not already & party

to the acticn 1F thz cause has a subiect matier cosnection with the cause al-

ready asserted in the acbion. For further discussion, ses Friedenthal. The Keed

and Cress-Complaints 52-54 (mimeographed draft 1970}.

Any undesirable effectes that might result from Joinder of csuses under
Secticn 428,10 may be avcided by ssverance of causes or issues for trial

nnder SBoction 1088 of the Code of Civil Procedure,

i3




Code of Civil Procedure Section L428.20. Joinder of parties

428,20, When a person files a cross-camplaint as authorized by Section
428,10, he may join any person as an additionel party to the cross-complaint
if, had the cross-complaint been filed as an independent action, the joinder
of that party would have been permitted by the statutes governing joinder of

parties,

Comment. Section 428.20 makes clear that, when a cross-complaint is permitted
under Section 428,10, persons may be joined as cross-complainants who were not
previously parties to the action and the cross-camplaint may be brought ageinst
persons who were not previously parties to the action. Thus, Section 428.20 is
consistent with the general principle that a cross-camplaint is to be treated as
if it were a campleint in an independent action.

Section 428.20 retains prior law that a cross-complaint may be brought againat
& perscn or persons not previously parties to the action if it asserts a cause of
action that arises out of the same transaction or occurrence; there is no require-
ment that it assert a cause of action against a perscn already a party to the
action, See former Code of Civil Procedure Section 442. However, where the cause
of action asserted in the cross-complaint does not arise out of the same transaction
or cccurrence, Section 428,20 provides a more liberal rule than prior law. Fommmrlg,
a counterclaim could be brought against a plaintiff cenly; a third person could not
be joimed because this was precluded by the "seversl Judgment”" requirement of former
Code of Civil Procedure Ssction 438. This limitation on Jjoinder of parties is not
continued in Section 428.20. For further discussion, see Friedenthal, The Need to

Revise California Provisions Regarding Joinder of Claims, Counterclaims, and Cross-

Complaints U6-UB (mimeographed draft 1970).

62w




Code of Civil Procedure Section 428.30.  Joinder of causes of action against
person ot airecady & warhr

428,30, Wnere » person {illng = rross-complaint properly joins as a
party & person wio has nob previcusly boen a party to the action, the
person filing the crose-complaint may set forth in the cross-ccmplaint
any causes of action he has azainst the nawly Joined party.

Comment . Section 428,90 1s corsistent with treating a €ross-
complaint, the ceme as if it were s complaint in an independent

o Code of Civil Procedure Seatlon L27.10. Tnus, if o

getion, Cf
deferdant properly Jloins & stranger a8 & codefendant on a eross-complaint, the

-

defendant may then assert any additional causez of action be has against the
stranger. This brsad yrinciple--that, once & party is properly joined in an
action because of hls counecticn to & single cause of achtion, adverse parties
may join any other causcs against him--nis been sdopted in many other Juris-
dictions. E.g., Rule 18{a} of the Federal Pules of Civil procedure. Any un-
desirable effects that might result from joinder of vauses under SectioﬂrhEB.SO

A

¥

5 or issues for wrial uedar Sextion 1048

&

may be avolded by severance of o

€

af the Code of Zivil Procednrs.
T+ should be noted that beth the nrross-compiainnrt and the new cross-
defendant are subjoct to the compulsory joinder requirements of Sections

428.20 and b28.30.




Code of Civil Procedure Sgction 428.40. Cross-complaint to be separate document

heB.u0, The cross-complaint shall be a separate document.

Comment. Section 420.40 requirec the cross-complaint to te a separete
ﬂséumnt. Under prior practice, a counterclaim could be a part of the enswer.

However, the counterclaim iz now abolished. See Section LU28.5%0.




Code of Civil Procedure Section 428.50. Cross-complaint filed after answer only
with leave of court

428.50. A perty shell obtain leave of court to file any cross-complaint
except one filed before or at the same time as his answer to the complalnt
or cross-complaint. Such leave may be granted in the interest of juetice

at any time during the course of the action.

Comment. The first sentence of Section 428,50 contirues the subetance of
a portion of former {ode of Civil Procedure 3ectian Lh2 except that it makes
clear thuat a cross-compleint may be Filed "before” as well as at the same Llme
as the answer. As under former Section W42, permission of the coart is re-
quired to file a cross-complelnt subsequent to the answer. The language “may
be granted" of Section 428.50 places the question of leave to file a cross-
conplaint after the ansver wholly in the discretion of the court; it is to be
distinguished from the mandatory langusge "ehzll . . . be granted” of Section

426.50 relating to compulsory crops-complaints.

T




Code of Civil Procedure Section WJ2%.50. Sorvice of cross-complaint

Lz6.60, {n} A cross-complairt sholl b? served on each of the parties

affected Lhéreby in the manper provided in this seclicn.

{b} If any party affected by the cross-complaint has not appeared
in the actlon, a summsons ubon the cross-cemplaint shall be issued and
served upon him in the same manner as upon commencement of an original
action.

(¢} If any party affected by the cross-complaint has appeared in
the action, the cross-compiaint shall be served upor his attorney, or
upon the party ii he hes appeared without an aﬁtorney, in the manney
provided for service of summons or in the manner provided by Chapter 5

{commencing with Section 1010} of Title 1k of Part 2 of this code.

Comment. Sestion L2H.60 continues withcut substantive change require-

ments that were imposed undsr former Code of Civil Procedure S2ction BL2 .




Al

code of Clvil Procedure Sectics W28.70. HRights of "third-perty defendants”

uaed in tihils sesticon:

[
or

ka7, (a) 4

{1) “Third-party pisintlf{™ mesns m person agaiost whom a cause of
detion has been esserted Ln A CuRTIalnt or croscecomulaint, who clalms
the right to recover all or purt of any amounts for which he mey be held

lisble on =uch cause of sobion frow a thizsd perscn, and who files a cross-

n"i

complaint stating such clain as n cawce of sction agsinst the third per-
50T,

{2}y “Thirdeperiy defendanl” means the rerson whe is slleged in a
rrogs-complaliat flled by 2 third-pacty plaintif? to be listle to the
third-parcy plainfiff if the shird-pacty plaintiff is held lisble on the
claim ageinst him.

{hj I addition to trhe ofher rights end duties a thizd-party defend-

-

gt has wupder this article, bhe may, 5% the time he Files ls snswer to

W

the cross-complaint, File e 3 sepurete document a specisl anpwer cllege
ing agoinst the werson who gsserted the cause of action agginst the

o defenzes vhich vhe third-party plaintiff has

3
i
i

&
b
ur
sy
iy
&
'.)

ba gnen ceude of actbisn. The gspesisl auswer shalil e served on the third-

i

the porson whd asseried the cause of action agalnst

.
(3

R

ke
e
5]
fooi
fims
2
=
iy
by
LY
o}
b
g

the third-party plalntsfr,

Comment..  Section A28.7T0 wokes clenr thas, in addition ne all rights and

n filed, a third-

(E-

duties of a party agrinst whom 2 cross-complaint has be

party defendant hus the vighd to assert eny defonsze which the third-party

plaintiff covld bavs the party whe pleaded She cause of

acticn against the third-pervty posinsiyd. OF. Fed. B, Civ., Proe. Ii.




fode of Civil Procedure Section L26.80. Counterclaim abolished

428.680. The counterclaim is sbolished. Any cause of actlon that
formerly was asserted vy @ rowtberciain shall be aszerled by a Lross-
complaint. Where auy statute refers Lo asserting a cause of action as
a counterclaim, such cause shall be asseried as o oross-complaint. The
erronecus designation of 2 pleading 28 2 eownterclaim shall not affect

its validity, but such pleading chail he ceemed to be a cross-complaint.

L -

Comment . Section 420 80 abelizhes the cowrnerclaim. Section 426.10 pro-
vides for a cross-compieint that permite » party 4o assert any cause of action
he formerly could have agserted et a countercizin. There is no provision for
counterciaims under the revised provisions velating te pleading. lowever,
although conforming changes have been made Ln the varicus codes, sections
may be found that vefer to counterclaims. E.g., Com. tode § 1202{1), (2),

{13). Secticn L8 .80 makes rleor that these statutes are Lo be interpreted
in a manper consistent with the revised provisions rejating to pleading and
hat the causes of action referred Lo in these stotules are to asserted as

cross-complainte, not os counbercleims.

i




Artiele 5.

Contents of Documents 1in particular Acticns or Proceedings

Code of Civil Procedure Section 429.10C. petition in procesding for

dicronnusion of morrisago —

120.10.

must set forth ameng other watiers as near as can be sscertained the

following facts:

{a) The
{b) The
(e} The
{d) The
{e} The
statement of
{£) The

{g) The

able and if not avalisbie, a statement to such effect.

Commernt. JSecticon hgg.lg ceontinues withont asubstantive change the pro-

vigions of former

Tn & procesding Tor dissolution of merriage. the petition

state or country in which the parties were married,

date of marriage.

date of sepaeatlion.

nuber of years from marrisge to separation.

number of children of the marriege, if suy, and if nome a
that fact.

age end birth date of each minor child of the marriage.

social security numbers of the husband and wife, if avail-

Septlen Mée of the Code of {ivil Procedure.




Code of Civil Frocedurs Section 429.20. additionsl information regquired in

demestic relations cases

429.20. (2} Tr & proceeding Tor dissolution of marriage, legal
separation; or for a declaration of vold or volidable marrisge, there
shall be furnished to the county clerk by thes petiticner at the time
of filing of the petition, or wifhin 10 days thereafter and before the
date of the first hearing, that informaticn, reguired to be collected
by the State Registrar of Vitsl Statistics, in the wanner specified
under Chapter 6.5 {camencing with Section 10260) of Division @ of the
Health and Safety Code. The clark shall sccept the petition for filing,
whether or not ths information is then furnishe&. At any time after
the fTiling of the petition, the respondent may also furnish the infor-
pation, whether or oot it has peen firset furnished by the petitiomer.

{b) The clerk shall take all ministerial steps required of him in
the praceeding, whethzr or not  the information required by this sec-
ticn has besn furnished; bubt the clerk shall advise the court, at the

time set for any hearing, if

[AH]

£ such time no party hes furnished the
informaticn. TIn stch cages, the court mey decliine to hear any matter en-
sompassed within the proceeding 1f good cause for zuch falilure to furnicl
tre informasion has not been shown, The court's inguiry in such cases .’
shall be confined sclely to the guestion of the existence of gowd cause
for not furnishing the information; and such report and the contents
thereol shall not be edmissible in avidence and shall not be furnished

+o the court.

Camment. Secbion k23,20 continues without aabstantive changs the pro-

visions of former Secitien 426a of the Cods of Civil Procedure.

O




Gode of Civil Progeaure Zeotion 29,30, action for infringement of rights In
BYaTY, BrLLIstic, O jnteliestual §r0dun*ion

%29.30. {a) As used in this section:

1} "oomplaiit” imcludes & cvossecomplaiat.

(2) “Plaintift” ineludes the persou filing » cross-complaint.

() If the complalpt contains a desand for reilef on account of
the alleged imfringement of tae plainpiffts rignts in snd 2 & litersry,
artistic, or intellecinal pi rodaotion, there pust be attachaed to the ¢om-
plaint a copy of ta= mroduciion as to whleh the infringement 1s elaimed
and a copy of the aileged snfripging prodguction. 1f, by reason of bulk
or the sature of the producklon, it 1s not precticable to attach a copy
to the complaint, that fact and the respons wWay itvls impracticable to
attoch a copy of the production to the wmplaint shsll be alleged; and
the court, in concection with amy Aewurrer, mbiion, o other procesdings
{7 the chuse 1o whilch a knowledge of the contents of such production mBY
he necessary or desirable, spall mike sueh order for 8 view of the pro-
duction not attached as will sait ke sopwenience of the ecourt, Lo the
end that the contents of such production may be deemsd 1o he a2 part of
the complaiot to the same eytent ard with the sawe foreg as though ruh
productlon rad peen chpable of being and had been sttached Lo the come
plaint. The attachment of sny such production in acrordance witk the
provieions of this amotion chell not be deemed & maRing pubiic of the

production within the meaning of fection $A3 of the Civil Code.

Comuent. Bectlon #29.30 contimes the provisions of the last portion of
former Sectlon k26 of the Lode of Clvil procedire, but subdivision (a) has
been added to extend thess provizions Lo CTOn S~ Complaints.

-




San. 2% . The heading (0. Lhipis D ogehdeduiann bkt e PR =
of Title & of DPart o of b fode of Civil Procedure is repealed.

CHAPTER-3 4~ DEVURRER - TR-COMPERA INE

Unde of Civil Preocsdure Sectlion b30 §

Spe. 25, Section 430 of the Code of Civil Procedure is

repesled.
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cogment, Seotion 430 s suvarsaded by Sectlons 430,715, 430.30, and
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430,450,
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Code of Civil Procedure Section b1 {Fepealed )

Sen, 26 . Section 531 of the Code of Clvil Frocedurs is
repealed.

433 4~ -Flae-dogErrer-Mant-distinetdy- epecify-the- groundc-upsn
whiah-éﬁy*ef-%hs-ebgeﬁﬁieﬂs-teutke»eemﬁiaiﬁtmare-takeaﬁ~-ﬂaieas
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the-Aefeads nt- Ry« 49EIF- 2 Ea - ARSVEF- A b~ S RO~ U e - SRy

L2 TPV SR - e . . ] . ‘
Cemment, Sectiga 31 ig superseded by Sectiona 430.30, 430,50, end

430,60,

= - 1.7y i ‘-7 . %
Code of Civil FProcedure gection 431.5 {Repealedj

ser. 27, Section 431.9 of the Code ot rivil Procedure is
reyealad.
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Cade of Civil Procedure Section L3 {Repenled)

Sec. 2&. Section B3 of the Code of Civil Procedure ig repealed.
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Comment. Sectlioa 432 is continucd without change as Section 471.5.




(D

Code

S2c¢. 28 Chapter 3 {compencing with Section 430.10) is added to
Title A of Part 2 of ths Code of Civil Procedurs, Lo read:
CHAPTER 3. CBJECTIONS TO PLEADINGS; DENIALS AND DEFENSES

Article 1. Objectiong to Pleadings

of Civil Provedure Section 430.10. Grounds for cbjection to complaint or

cross=capplalnt

430.10. The party against whow 8 complaint or cross-cooplaint has
heen filed may chject to the pleading on any one or more of the following
grounds:

(a) The court has no jurisdicticn of the subject of the cause of
actiocn alleged in the pleading.

{b) The person who filed the pleading doss not have the legsl capacity
to sue.

{c} There is ancther action pending between the same perties on the
same cause of action.

fa) There ie a defect or misjoindar of parties.

{e) Several catses of acition have not been separstely stated as
required By Section #25.20,

{f) The pleading doss rof state Tacts suffictent to constitute a
cavse of action.

{2) The plesding is uncertain, As used in this subdivizion, "uncer-
tain"” includes ambiguous and uninielligible.

{n) Ir an action founded upor a contract, it cennot be ascertained

fromw the pleeéing whether the contract is written or oral.




(T

430,10

Comment. Section 430.10 continues without substantive change the grounds
for objecticn to s campleint by demurrer {former Code of Civil Procedure Sec-
tion 430) or answer {former Code of Civil Procedure Section %33). Section
430.10 extends the provisions of former fode of Civii Procedure Seetion 430

to cross-compleints {which now include claims that woild have been counterclaims

under former law).

Code of Clvil Procedure Section 430.20.  @Grounds for objection to answer

430.70. & party against whor an answer hes peen filed may ocbject to
the anawer UpCN BNy one or more of the Tollowing grounds:

(2) The answer does not state facts sufficient to constitute & defanase
{b) The answer is uncertain. As used in this subdivision, “uncertain”

includes ambigucus and unintelligibla,

{2} Where the answer pleads g centract, it canpot be ascertained from

the answer whethes the contract is written or oral,

Coment., Section 430,20 continues withaut'ﬁubstantive change the portions
of former Code of Civil Procedure Section 444 that specifieq the grounds for

objection to the answer except that the grounds for objection to what formeriy

would have been g counterclaim are now the same &S the grounds for cbijectipg

to a camplaint. See Section 430.10.

f’6
- -
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Code of Civil Procedure Section 43G.20. vhen objections page bz;éemurrer
or answer

'1;39_3& {s} When any ground for objection to a complaint, cross-
cemplaint, or answer sppears oft the face thereof, or from zny master of
which the cnuyt must or mey take judicial notice, the objection on that
groand may be taken by a demurrsr to the pleading.

{b} When ery ground for abjection te a coamplalnt or cross-complaint
dees not appear on the face of the pleading, the objection may be taken
by answer.

{cj A party objectirg to & ccmplaint or cross-campleint mey demur

and engvwer at the same time.

foaent. Scctilon 530,30 conbinues prior law urder various repealed sections of

the Code of Civil Procsaurz oxeepl that former provisiens appilesble to complaints

[

tave been made appliceble to cross-complaints. Subdivieion (&) continues the
rule formerly found in Sestions 430 and 44k subdivision (b} continues the rule
formerly found in Section %433; and subdivision {¢) ceootinues the rule formeriy

Pound in Ssctions A3l and 4k,

T
¥




Code of Civil Procedure Section 430.40. Time to demur

430.40. (a) A person against whom a complaint or cross-complaint
has been filed may, within 30 days after service of the complaint or cross-
complaint, demur to the complaint or cross-complaint.

(b) A party who has filed & ccmplaint or cross-complaint way, within 1

10 days after service of the answer to his pleading, demur to the answer.

Comment. Section 430.40 is consistent with the times specified in former
Sections 430, U442, and 443 of the Code of Civil Procedure. See also Sections

412.20(a)(3) and 432.10.

Code of Civil Procedure Section 430.50. Demurrer may be taken to all or part of
Eleading

430,50, (a) A demurrer to a complaint or cross-complaint may be taken

to the whole camplaint or cross-camplaint or to any of the causes of action
stated therein.
{b) A demurrer to an answer may be taken to the whole answer or to

any one or more of the several defenses set up in the answer.

Comment. Section 430.50 is consistent with prior law but provides specifi-
cally that cross-complaints (which include what formerly were counterclaims) are
treated the seme as complaints. See former Code of Civil Procedure Sections

431 {complaints) and 441 and 443 (answers).

8=




Code of Civil Procedure Section %30.60. Statement of grounds for objection

%30.60. A demurrer shall distinctly specify the grounds upon which
any of the ocbjeciions to the compiaint, cross-conplaint, or answer are

taken. Unlesz it does 30, it may be disregarded.

Comsent. Section U30.60 contirues the rule formerly found in Section 431

of the Code of Civil Procedursz except that the yule hzs been ertended.-in

accerdance with the former practice--1o cover specifically cross-complaines and

EDRBWRTrS.

Code of Civil Procedure Section 430.7G. Judiecizal notice

430,70, When the ground of demurrer 13 bssed oh 4 matter of which

the court may take judiciel potice pursuant to Section L52 or 453 of the

Evidence Code, such wetter must be specified in the demurrer, or in the

supporting points aud authorities for the purposz of invoking such notice,

except ms the court mray otherwise permit,

Comeent. Section 430.70 ewntinues without change the provisions of former

Code of Civil Procedure Section L31,%,

-




Code of Civll Prosedure Seotion b

Code of Civil Procedure Section 530.80. Objections waiveity failure to
chject

%30,80, If the party sgainst whom a complaint or cross-complaint hes

been fiizd falls to object to the pleeding, either by demurrer or answer,

he is deemad to have waived the objectlern unless it is an objection that

the court has no Jurisdiction of the scbieci of the cause of action alleged

in the pleading or an objeciion that the pleading does not steate facts suf-

ficient to constitute a cause of aetion.

Comment. Section 530,50 is the sume in substeonce as former Cede of Civil

Procedure Section 434 sxcept that Sschion 430.00 makes ciear thet the rule

sppiies to chjesticns to cross-complainta,

Articie 2. Denieis and Dt.-na?a

‘n 'y E - T g - - - o
%1, 10, A materisl allegation ir o plesding is one essentisl o the

clainm ar defepse 2nd which could rot be strisker fram the sleading without

.

leaving it insufTicient.

Comment. Section 431,10 continues without substentive change the provisions

of former Code of Jivil Procedure Section 4673,
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Code of Civil Frocedure Section 431L.20. Admicsion of material allegation by
failure to deny

532.20. {p) Every meterial allegstion of the complainl or cross-
coppleaint, uo£ conbroverted by the answer, shali, Tor the purposes of
the ascticn, be taken & true.

{p) The statement of puy vew matier in trpe answer, in evoidance
te deemal consroverted

or constituting a defense, nust, on the friai

by the opposite party.

Comment . Sectica 431.00 continues without substaniive change the provi-
aicns of former Secilon 6% of the Code of Civil Procedure sxcept that the
gection is mads specifically applicable to a procse-compiaint.  Under prior
law, an angwer was regquired to a cyoss-conplalnt, but no answer to a counter-
eladm wes reguired. Since cross-complaints now iaclude what forperly were
counterclaims, mn saswer ia now reguired In 30me Cases where ang was npot
previously required. For furtpsy discussion, see Friedenthal, Toe Heed to

Revise Caiifornis Frovlsiohl Regarding Joinder of Claaims, founterciaims, and

; vy L
LY

Cross-Conplaints L5 {mimeocgrephsd draft 15705
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Code of Civil Procedure Jaociion BAL T, SUIw sad porilifd U3 odl e

1331.30. {a) As used irn this section:

(3) "Complaint® includes & cross-complain.

{2) ‘“Defendant" includes & person {iling an answer Lo & CYOSS-
complaint.

{£) The answer to & complaint shell conbain:

{1} A genersi cr spscific denilal of the meterial allegatione of the
complaint convroverted by ibe defendant.

{2) A statemeni of aay new mattor constituting a defense.

{e} Affirnative relief mey not be claimed iv the anaver.

{3} IP tpe complaint is-nct varified, & gencral deniel is suffisient
vut oaly pubs in issue the materisl sllegations of the compisint. Except
in justice courts, if the complaint 1s verified, the denial of the allega-
ticns shall be mede positively or according to the information and helief
of the defendant.

(¢) If the defendapt bes no informstion or belief upon the subject
aufficient to enable hinm bto ansver an allegation of the complaint, he may
s phabe in bis anower and pisce his denial on that arcund.

{

reference Lo spreific perewrepbs or waifs of the coupisint; or by express
4 HIEE 13 P

i

} he denlals of the allegeticne controvsrted may be stated by

adimission of certain allegations of the counlaint with a general denisl

of ali of the allegeticns ac® so admitted; or by denisi of certain allega~
tions upon informaticn aand beiief, or for lack of aufficlent informstion
or velief, with & general denizl of all allegations not so dended ar

expressiy admitiod.

x

{g] ‘The defenses shall be seperstely stated, and the several defenses

must refer to tiz causes of action whieh they ave irtendad te answer, in

& menner bw which they may be intelliipibly distingulsned.

-

(AT




§ 431.30

Comrent. Section 431,30, subdivision {a)} aud subdivisions {¢}«fe) 1z the

same in substance as former Oude of Divil Irocedure Sectlon 437 except that it
hes been brosdeped to specificelly include cross-conmplaints. See the Comment

to Seection 431.20. Subdivision (¢} melkes clear that affirmative relief may not
be claimed in the answer. The Pormer counterclaim 1s abolizhed. Section 42B.80.
Cf. Section 431.70 {ant-off). Subdivision (¢} is the same in subsiance as the

gecond sentence of Pormer Code of Clvil Procedure Sectlon L1,

Jode of Civil Procedure Secticon hgl.h&. General denial where amount
involved 500 or less

b

L3150, {&) In any eactict on which the demend, =xclusive of interest,
ar the valuvs af the progerty ir controversy do2s not excesd five nundred do.

($5007, the defendant at his eption, in lieu of demurrer or other answer,

may Tile 2 pencral written decisl veritfied Ly his own oath and & brief
statement, similariy vsvified, of any new waiter constibuting a defense.

(b} Hathing in this s3chicon excuses the defendsnt from complying with
the provicions of law wprliicable te o cross-complaint, and any cross-

copmlaint of the defasdast shall be subjeeit to rvhe regulresmenis applicable

in any othsr sobion,

Cammpernt. oSecticn 43150 cootinues the provisions of former Code of Civil

Precsdure Sectict HITh excepht thai the relaxed raguiremernie under the former

section for comntercizisms (now asserted as cross-compliinis) ars not cantinued

ey
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Code of Civil Provedure Section 43i.50. Pleoding exemption from liability

under insurance palicy

h31.80.  In an action to recover upon & contract of insurance wherein
the defendant claims exemmtion from itability upon the ground that, althoug
the proximste causz of the loss wis & paril insured ageinst, the loss was
remelely caused by or woeuld not have oecurrad bul Tor & peril excepted in
the centymet of insurance, the defendant shall in his answer set forth and
specify the peril which uwag Ths prcximaﬁe cauge of the Lloss, in what manner
the peril excepted contribited Lo tie loes or itseif caused the peril in-
gured against, and if bhe claissthet the peril excepted caused the peril
jneured againgt, ne shall in his answer get forth and specify upeon what

premises or ah whai place the peril excepted caused the peril insured again:

gggment. sertion 43L.50 is the some &s former Code of Civil Procadure

Section 4372.

S




tode of Civil Procedure Seciion 431.00. Recovery of personel prcperty

431.60. then, in an action to recover the possesslon ot
persanal property, the person EEKINE onY =Tfidayvis did not truly
stase the value of the property, snd the officer taking the
properiy, or the sureties on =ny mend or undertaking ls sued for
takipg vhe same, the officer or sureties may 1in theiy answer set
up the irve value of the properiy, and that <he per-op in whose
pehalf said affidavit was mede wis entitled to the possession of
the seme when said affidaviv was made or tﬁ&t ghe value in the
affidavit stated was inserted by nmistake, the court shelil disre-
gard the valne as stated in the affidavit and give Judgment accord-
ing to tpe vight of possassion of sald property at the time the

affidavii wis wade.

comment.  Sectlon H31.00 is the same as former Code of Olvil Pro-

£ bt et e

cedure Section 4374.
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Gakas, 42 Lal.2d 794,

Code of Civil Procadure Zeotiun L3y, 72, 3et-oft

T, . - L
441,75, Where crosg=damands

at any point n L

» pyxisted hetwsen persons

ima when neitner denm .3 barred by the szatute of

limitations, and an acticn is shepealtec ©f menced by ong such person,

erce of payment in ihat

they ogqual sgach other, nobwithe

standing that an independent actlon &ase rting his claim would at the time

of Piling his enswer be barred Ly the ctatute of limitationrs. I the

erass-demand would otberuise be barred by tha statuie of liwitations,

the ralief accorded under this

reliel granied Lo

iz nnt oave lablz 1.

sesert 1t undzr Seotinsn 2600 or B2

shall noh exceed the valus of the

A

sefense provided by tbis section

i~

“he ablher pariy.

hd .
Tho

nrevicus failure to

ither person cap be deprived

Y

che benefits of Lhdo ceotdon by ihe asshgumment OF denth of the other.

of Civil Prosedurs Senticn 450, See Jomes v Mort smer, o4 Gal.zd 627, 170
st

Y A PR SR S e
.o ﬂ 3 CLQla s Dunplos Jrofuts Co. v
kY . - "

e s ke e 8 e PR e 2 TR L

izh, 101 Cal. App.od 520, 225

Pood 973 (199}, Section BT, nowgvec, 1S5 EXEreasty Limited to cross-demands

for monsy and spucifizs Lhe procedurs Uor rleadincg the defense provided by

the section. Y6 is not nesesidary urder Teotion 431,70, as it wag nol necese

sary under Section 4D,

affeet ot the statuto

thet the cross-devacds b *jgquidated., See Hauger v.
‘{ -a-h-—-r i

pATT ‘-1 )_.?j ampe;larates The

neb pevive clzims which have




§ 431.70

previously been waived by failure to plead them under Section 426.30. This
was implied (under former Code of Civil Procedure Section 439) in Jones v.

Mortimer, supra. See also Franck v. J. J. Sugarman-Rudolph, 40 Cal.2d 81,

251 P.2d 949 (1952), holding that Code of Civil Procedure Section 440 did not
revive claims previously waived. The same holding would be required for

claims barred by Section 426.20. It should be noted that, if defendant de~
faults without answering, he will not later be barred fram maintaining an
action on what would have been a compulsory counterclaim. See Section 426.30.
Though the statute of limitations mey run on such a claim saved by prior de-
fault, it will be permitted as set-off under Section L31.70 as in other cases.
Where a cause of action is not one required to be asserted in a cross-complaint
under Section 426.30, there is no requirement that it be asserted by wey of

defense under Section 431.70.

Article 3. Time to Respond to Cross=-Ceomplaint

Code of Civil Procedure Section 432.10., Time to respond to cross-complaint

432.10. A party served with a cross-complaint may within 30 days
after service move, demur, or otherwlse plead to the cross~camplaint in

the same manner as to an original camplaint.

Comment. Section 432,10 is the same as the last sentence of former Code

of Civil Procedure Section Lh2.

-87-
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Code of Civil Procedure Section 433 (Repealed)

Sec. 30. Section 433 of the Code of Civil Procedure is

repealed.

#33«--Hhea—aﬁy-9£-thﬁ—mat%erﬁtﬁumﬁratea«ia~5ee$ésa—h3@-ds
nat»apgear-u§ea~khe—?aee-afuthe-eemg&&iatg~the-ebﬁee%éea—may—be

taken- by-anewer.

Comment. Section 433 is superseded by subdivision (v} of Bection 430.30.

Code of Civil Procedure Section 434 (Repealed)

-y

See. 5% Section 434 of the Code of (Civil Procedure is
repealed.

43k s - ~ORIEPTIORE s - HEN BEFMED-WA IVEDs - ~ I£-no-ebjection-be
Eakeny -eisher-by-damrrer- avr-anavery - the- dofepdani-must-be-decmed
te~Rave-watved- ike-cames -exeepding- only- the-abjeetion-ia-the
durdedietion-ef-the~-fouriy-aud- the-sbjection-thus-the- compinind

dees~ooi-ateta- foetd-gufficiont-dn. conctituic-d- 2anEe-of-aediony

Comoent. Section 434 is superseded by Section 430.80.

_en
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€c. 32. A new chapter heading ls added immediately preceding
Secticn 435 of the Gode of Civil Frocedure, to read:

CHAPTER 4. MOTION TO STRIKE

Code of Clvil Procedure Section k35, Motion to strike

Sec. 33, Section 435 of the Code of Civil Procedure 1s mended
to resd:
£35. {a} As used in this section, "complaint” includes & cross-

comglaint;

- {b) The-defendant Any DArty , within the time required-ip-summMers

he is allowed to answer A tompluint |, elther at the time he demurs to

the complaint, or without demurring, mpy serve énd file & notice of
motlou to strike the whole or eny part of the complaint. The notice of
wetion to strike shall specify a hearing daﬁe oot more than 15 days from
the filing of said the notice, plua eny additiopal +time thet the defendsny:
party ; as moviég rarty is otherwise required to glve the pininsiff
Other party . If defemsesnt = party serves and Plles such s notice of
wotion without demmrring, his time to apswer the somplaint skeii-he is
extended 2nd no defavit msy he entered aguinst him, sxeept as provided

in Sections 385 snd 586, but the Tiling of such 2 notice of mution shell

not extend the time within which to Gem,

Comment. Section 435 iz smended to make 1ts provisions specifically appli
cgble o cross-complaints. With prespsct 1o a cross-complaint that would have |
been a cross-complaint under prior iaw, Section 435 continues prior law under
former Code of Civil Procedure Section Lhg. Section 35 also makes clear that
a motion to strike may be directed to a Cross-compla int that formerly would
bave been aseerted as a counterclaim in the HANSWeEr. The pricr lsw wag

not clear. Bub see- [ode Oiv. Proe. § 453 {striling sham or irrelevant answer),




T .

()

Sec. 3k, The hesding for Chapter 4 (commencing with Seetion 437)

of Title & of Part 2 of ibe Code of Civil Procedure is repealed.

CHAPYER - k- - R~ ANEWER

Code of Civil Procedure Section 427 {Repeaied)

Sec. 35. Section 437 of the Code of Civil Procedure is
repesled.,

437+~ -The-RRsVer- of - the~defendant- shall-eontatns

év-wﬁ—gene¥a&-efnﬂgeeifie—éengai-afﬂ%he-materiai-aiiegat&eas
of-tho-complasnt- eontroveried-by-the-defendant

21»aﬁ*s%a%emeﬂtwaguanyaEew~ma%te£—eese%it&tiag-a-éefeaae-er
counLeredainy

Ezeept'in*ansﬁise-eauy%s;*&f-ﬁheaea&pl&istabe-varirlad,-ths
&eﬁiai*ef»%he-aiiega%iens~esstreve§$a§-must-he-mnde-pesiti%nly,-er
aeeeyd&agaﬁa-the—infevmatisn—ané-helieﬁ-sﬁ~the-da£§nﬂant.-uzf-tha
éefenﬂanﬁ—has~ﬁa-iaﬁeyﬁaéien—e?mhe;ief-u§en-the-subﬁeat-suf#ie&ant
ta*en&hiawhém-%a-aﬁﬁsey-an«a&l&g&ti@n-eﬁ~theneem@laint,»ha-mnynse
at&ﬁe-iﬁmhis-aﬂ@we?;-an&-yiaaeuhiﬁ»ﬁeeiai-an»%ha%_ggﬁugd---?hﬂ
é@ﬁi&iﬂ*@ff%h&~&l§&§&%i8ﬁ8nQEﬁéﬁﬁ?ertedwmﬂy-ge-St&%&ﬂ-h?-?&f@?&ﬁﬂﬁ
ta-aﬁeeifie-garagwapha*ayupar%swaﬁ«%he-aemgiaisti-@raby;ex§rsss
&&aissiea~sf«eef%si&~aileg&%iﬁﬂs-e£-§he—eemglaia$~w%th-a-g@nernl
éenéai-efnaii-eﬁn%he-a&éeg&%&@Es~aa%»ssaaémit%eéi-aw~h§aﬁenia1-9£
sersain-allegutions-upen-iaforaction-and-neliefy ~ov-for-lock-of
suf#ieiea%—inferm&%iaﬁ-e?-ba&iafy~with-augeﬁeyaloéenialwaf-a;i
aiiegasiens-nat»ssndeniedwe?—exgreseiy*aémi%teé«—-Efutheueagp;aiat
hewastvverifiea?ua-geaerai-éeﬁia&-is-su?iieiea%,-bat-aa&y-gutﬂ-ia

éaﬁue-%he~mate?§ai-aiiegatiens—af*%he~aemg&aéatf

Compent. Section 437 is superseded by Section 431,730,

~O0~
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Code of Civil Procedure Section 4%7a {Repealed}

Sec. 36. Section B7a of the Code of Civil Procedure is
repealed.

E3Fmc=~Fn-an-action-to-recover-upon-a-esntract-of-insuranee
wheretn-the-defendant-elisime-oxemption-froa-itabitity-upen-the
groand-that;-nlthongh-the-proxtonte-cause-of-the-losa-wvas-a-perid
insure&*againzt;-the-iosu-wus*remotciy*naused*by»ar-vuuid-nat~have
occearred-tmnt-for-a-perit-excepted-in-the-eontract-of-insuraneey
the-defendani-chali-in-his-apaver-set-forth-and-specify-the-perid
whieh-wng~the-provinaie - eauce-6f-the-iopsy-in-what-mapner-ike
porid-egeopied- contributed-to-the-loes-or-itself-vaused-the-pertd
ineured-sgainsty-and-{f-he-elpin-skat-~the-peril-exeecptod-eaneed
yue-perii-insured-apgainsty-he-pghali-in-hic-answer-set-forth-and
spesify-upes-what~prenises-or-st-what-place-the-perid-onecpicd

eavged-the-perid-insaved-againaty

Comment. Section 437a is cortinued without change as Section h31.50.

~Gia




Code of Civil Procedure Section 437b (Repealed)

Sec. 37. Section 437b of the Code of Civil Procedure is
repealed.

h3tps--In-any-setion-in-vhieh-the-demandy-exelusive-of
interanty-or-the-value- of- fhe-property- in-contreversy;-deeg-nos
exeeed- five~hundred-dolilare-{$500)y-the-defendant-at-his-optiany
tn-1icu-ef-domurrer-nkd-other-anevery-may-file-a-generai-widiton
denial-verified-by-his-ovn-eath-and-a-brief-ciatement-einilardy
verifiedy-of -sany-nev-gabier-epnstitniing-a-~-defonce-or-20uster-

edaime

Carment. Section 437b is superseded by Section 431,b0.




Sec. 35, A new chapier heading is sdded immedlately preceding

Section U437c of the Code of Jivil Procedure, to read:

\, CHAPTRR 5. SULLARY JULGLINTS
Code of Civi) Procedure Section 437c¢ {Amended)
Sec. 3. Section 437c of the Code of Civil Procedure is amended

to read:

437e. In superior courts and municipal courts if it is claimed
the action has no merit, or that there is no defense to the action,
on motlion of either party, afver notice of the time and place there-
of in writing served on the other party at least 10 days before such
motion, supported by affidavit of any person or persons having knowl-
edge of the facts, the answer may be stricken cut or the complaint
may be dlsmiesed and judgment may be entered, in the discretion of
the court unless the other party, by sffidavit or affidsevits sball
show sucit facts as may be deemed by the Judege hearing the motion
sufficlent to preseﬁt 8 trisble issue of faet. A Juigment so enter-
ed isan appesleble judgment as in othsr cases. The word "uction” as
used in this section shall be construed to inciude all types of pro-
ceedings., The word Ysuswerl Jeomnlaint” as uscd in this seetion shall
be construed to include & esvehereisio-and cross-ccupleint. The

phrase "plaintiff’s claim" as uced in this section includes a cause

of aetion, asserted by any party, in a cross-compleint. The £iling

of a motion under this section shall not extend the time within
which & pArty must othervise ¥ile an answer, demurrer 2 Cross-

complaint, or motion to strike.
-5




§ 437c

The affidavit or affidavits in support of the wotion must con-
tain facts sufficient to entitle plaintiff or defendent to a Judg~
ment in the ection, and the facts stated therein shall be within the
personal kna&ledge of the affiant, and shall be set forth with partie-
ulerity, and each affidevit shall show affirmatively that affiant, if
sworn as & witness, can testify competently thereto.

The affidavit or affidavits in opposition to seid metion shall
be made by the plaintiff or defendant, or by any other person having
knowledge of the facts, and together shail set forth facts showing
that the party has = good and substantial defence to the plaintiff'a
aetion claim (or to a portion thereof) or that a good cause of action
exists upon the merits. The facts stated in each affidavit ghall be
within the personal knowledge of the affiant, shall be set forth with
particularity, and each affidavit shall show affirmatively that the
affient, if sworn 8s & witness, can testily competently thereto.

When the party resisting the motion appears In 2 represeatstive
capacity, such as a trustee, guardian, executor, edministrator, or
receiver, then the affidavit in opposition by such representztive
wey be made upon his Information apd bellef.

If it appear that such defense applies only to a part of the
plaintiff's claim, or that a good cause of action does not exlst as
W a part of the plaintiff's cleim, or that any rart of a clailm is
admitted or any part of a defense iz conceded, the court shall, by
order, so declare, and the claim or defense shall be deemed estab-
lished as tc go much thereof as is by such order declared apd the
cause of action may be severed accordingly, end the action may pro-

ceed us to the issues remmining between the partiesz. Ro judgment
a1




()

§ 437c
shall be entersd prior to the terminmation of sueh action but the
Judgment in such action shall, ip addition to any matters deter-
mived in such action, award Judgment as established bty the pro-
ceedings herein provided for. 2 Judgment entered under this sec-

tion is an appeslabie Judgment as in other ceses.

Comment. The amendments to Section &437¢ merely conform the section to

the revisions mede in the provisions relating to rleading.

Sode of Civil Frocedure Section 3373 ({Repealed)

Sec¢. 4o, Becticn 4374 of the Code of Ci?il Frocedure ia
repealed.

ka?évu-wheny-ia-&ﬁraeﬁies-ta-reesver-%hempesaessian—ef-per-
sanﬂlnprape!%yy*the—gersan-making—&ay~affi&avit-éié-nst-tru}y
ﬂt&%&-ﬁh&~?&iﬁe*6§~th&—?i@?&!%ﬁ;v&ﬁd-th&-ﬁffiﬁﬁ?*%Ekiﬂguth£~3§9§-
er%yg~er~the-eareﬁieﬁ~ea-aayhheﬂﬂ—ar»uaéertaki&g~is-saeﬂ-far
%&kiﬂg~th&-Bamﬁy*thevﬂffi88§~é¥wBE?&@%&G-EB#-éarthEiF-&BGWGQ-EGG
up~thﬁ~trae~vaiue-9£~the—greﬁeytyg»aad-that-the-peysen-ih-vheae
behaif»saié-afiéﬁavi%~was«mada-w&s-ea@itieé-te-the-passeasias-ef
%he-aame-when—aaid—aﬁfiéavﬁt-uas-nade,-a!uthat~the~vaiue-in~the
affidavis-sbated-vas-incoried-by-uistakey -ihe- eourt- ghall-disre-
g&!ﬁ—%he-va&ueuae-atﬂﬁaauia—%he*&££idavit—ana-give-5&&5&93#
neeording-teo-she-right-of-poeneseion-of-caid-property-at-the-time

the-affidavit-vas-maday

Comment. Section 437& is continued without change as Section 431.60,
G
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Code cof Civil Procedure Section 438 {Repealed)

Sec. hl. Secticn 438 of the Code of Civii Procedure is repealed.

438+~ -The-eountereiatn-nenbisned -in-seation -4 37 -mugb-bend-te
diminish-or-defesk-the-plaintifflo-vecsvery-and -Auas -exisb-in-faver
sf-a-dafendart-and -agatnet -a-piaiatiff-betvesn-whot-a-severai-fudgment
might -be-bad-in-the-anehlonp-previdedy -bhat-bhe-right~so-matatain-a
eountereiain-akodi-not-be-affected-by-the-faet-bAat-etthev-plainkiffis
ar—éefendantis-eiaiméis-aeeureé—hy—m&rtgage-sr~stherwise;-ner-hy-ths
foes-that-bhe-aetion-4e-brovghts -or-the-gauaterslain-mainiainedy -for-the
fereeiasure-eﬁ-sueh—aeeurityf—aaa-previéea-fu?thery-that-theaeeurt~uay,

ia*i%a-éiae?atiear_e?éeywtheueeusta?e}aim-ts-he-tried-sepafateiy-fran

She-elatm-of-tha-platasifey

Camuent, Except for the last proviso, Section 438 is superseded by
Section 428.10. The permissiveness of Section k36.10 obvistes eny need
to maintaln the first proviso of Section 438. Bection 42B.10 places 1o
restrictions on the right of s defendant to assert by way of cross-complaint
elther an unsecured claim where the original action is to foreclose a
mortgage or 2 csuse of action to foreclose upon his secured clain, subject

to Section 726 of the Code of Civil Procedure.
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Code of Civil Procedure Section 839 {Repealed}

Sec. 42. Section 439 of the Code of Civil Procedure is repenled.

h39,*ﬁli-tha-dafsaéant~qmitsuteﬂset-u;-a-ceuntaralaim_upcn.a
euuse—ariaing—au%~af*thc-traaaactien*sct—ferﬁh-in«%he-camp;ain%—aa
!hc-f&unda&ian~a£=%he-yi&iaﬁifflameiaimy-aei%her-he-ner-h&s-aaaigaee

can~afservards-matntain-an-action-against-the-piaintiff-sherafeors

Cament. Section 439 is superseded by Sections L26.30~426.50.

Code of Civil Procedure Section 440 {Repealed)

Sec. L3, Section bbD of the Code of Civil Procedure is repesaled.

hﬁer-iwhaa-evaasméemaaéa-have—existeﬂ~hetween-yesaﬁna~uadar-suah
eirasastnaeas»%ha%;wif«sne—hadahraaghésanuaaﬁien-aa&iaat-the-ethar,-a
eaantareiaia»eaulé-haVa-keea-aet-upr-the-t§o~aenaa§e-sha&i~ho-éeqaaﬂ
cempensatedy-se-far-gu-they-oquai-saek-otkery -uud-noither-ann-be

dapyivea-efwtha-baaafit-theras#-hy»thamsaaigsaant—aw-ﬂaatknef-ths-¢$herv

Comment, Bection LAC iy superseded by Section 431,70,

R
Fi




Lode of Givil Procedure Section hk) (Rerealed)

Sec. L4, Section &4l of the Code of Civil Procedure is repealed.

khiv-—ANSWERmHA¥»GQPEAIN-SE¥EEEL-GRGH§DSaQP~DEFENSEr-»DEFEEHAHT
MAY¥ - ANSWER - PART -ANB- DEHUR ~ PO~ PARE - GF - §GMPEAINT « - -The - de ferdant ~2ay~sab
farﬁh¢hy-aﬁswer»&samaar-éefenaeswand«eeazhe?-el&iaa-aa-he—may-ha?ef
?hey~nusﬁ-be~aeparaﬁeiy-stateéymaad-%he—seve;aé-aagsases?muat»refer-tﬁ
the—aauﬁes-ef-aatieu~whiah-thay~aﬁesintenéeasteeanswa?,uinwa~maaner-by
whieh~they«may—ha-inﬁei&igihiy-distiﬁgﬂiaheéf--@heméefsnéantamayoalae
BRAWSP -8HE-BY ~mePe -5f -the-sovoral -~ eauses -gf-netien-ctated -tn-tha

seaplatyt-and~domvr Se~-tha-rasidun .

Compent. The first sentence of Section U1 is superseded by Sectien
431.30(b){2) ana Section 428.10. The second sentence is superseded by

Section 131.30{g). The last sentence iz superseded by Section %30.30{c).




Code of Civil Procedure Section 442 {Repealed)

Sec. 45. Section 442 of the Code of Civil Procedure is repealed.

hhafu-ﬁhanevar-the-de£eadaat-seeks-a?firma%ive—relief-againss-any
POrsony-whether-er-net-a-party-te-the-original-aetiens-relating-te-or
depeaéiag-qpen—the--eentraet;-traasaetien;-matter;-happening-er-aeeident
vupen-whieh-the-aetien-is-breught-or-affeeting-the-propersy-to-whiek-the
aetien-relatea,-he-mayg-ia-a&ditian-te-hia-aaswerg-fiie-a%-the-same-%ineg
o¥-by-permissien-of-the-eourt-oubseguenily;-a-erode-cepplainbr--The-erang-
eemplaint-ahali—be-aerved-upen-eaeh—ef-%he-parties-affee%ed-therebyf--If
any-sueh-partied-have-not-appenvred-in-the-aetieny-a-guHMmeRE-Upen-she-eraag-
eeaplaint-shall-be-iasaeé-and—served-apea-them-ia-the-eame-manner-as-upen
the-e:maeneeaent-ef-aﬂ-erigina}-aetianr--if—any-sueh-parties-have-appeared
in-the-aetien;-the—ereee-eenpl&int-shali-be-servea-apen-the-atterneys-ef
saeh-par%ies;-er-upen-%he-party-if—he-has-appeareé-witheut-an—atﬁeraeyhin
the-manner-previdea-fer-serviee-ef—summeaa-er-in-the—manner-previéed-hy
Ghapterws-Eesmmeaeing-with-See%ien-lelG}-?i%ie—lh-ef-Part-Ef--A-party-
eerveé-with—&—ereea-eemplaint-may—withinnag-days-after-serviee-meve;—demurg
or-gtherwise-pioad-te-the-eress-eemplains-in-she-same-manner-as-to-an

eriginal-eempiaint-

Cooment. Section B2 is superseded generally by Article 4 (cammencing with
Section 428.10). The portion of Section 4U2 relating to the motion to strike is
continued in Section 435 as amended. The last sentence of Sectioen HU2 is continued

in Section 432.10. BSee also Sections 430.40(a) and 435.




Code of Civil Procedure Sections 4473 and 44k (Rerealed)

Sec. W6, Chapter 5 {ecommencing with Section 443) of Title 6 of

FPart 2 of the Code of Civil Procedure is repeealed.

Comment. Chapter 5, consisting of Sections 443 am L4, is superseded
by the provisions indicated balow,

0ld Section fiew Provision

B3 0 . L . L . . L . . . . . . . . . Beetions 430,40, 430.50

l[hij, - " ° . - " . u a k L % - [} - a * SECtiOns 11—30 B 10'1430{ 30
Hote: The repealed sections read ss follows:

Eh3. The plaintiff moy within ten days afier the
service of the answer demur thereto, or o one or more
of the severzl defenses or counterclaims set up therein.

WYy,  The demirrer way be taken upon one or more of
the following grounds:

1. That seversl csuses of counterclsim heve bteen
improverly jolned, or mot separately stated;

Z. That the spsver does not state facts sufficient
80 congtitate a defense or counterclaim;

3. Thet the answer is uncerzain; "uncertain®, as
used heredn, inciudes ambiguoun snd unintelligible; or

L. That,where the ansusr niseds 2 contract, it
cannet be ascertained from the ansver, vhether or not the
contract is written or cral.




Code of Civil Frocedure Section 46D {Papealed)

Sec. L7, Sectica 462 of the Code of Civil Procedurs is repealed.

héaf-qAELE&R?EGHE-KG?nQENEEBy-EHEHw?guiﬁwniﬁﬁﬂﬁ-wﬂuﬁv-uﬂﬁﬂﬂdﬂﬁulﬁ
BBEMEB-SGH?RGVER@EB*~~Every-maie?iaé-a&iega%iea-eﬁﬂihe-eanpiainty*net
eeu%revertedwhy»the-answery-aus%;-fer«the~§urpesea-af-thawaetiear-he
%aken-aa-trueg«she-atateme&t~a£-aay-agv—maiter-in-the-aaswery-in
avsidaﬁee-er-eans%itutimg~a—defenae»ar-&eanter-el&im,»xas%y-sa-tha

%riaiy-benieemcéneantrawer%eémby—%k&-sgpaaise~3art§k

Lomment, Section W62 is superseded by Section 411.20.

’ . - . 1 Y
Code of Civil Procedure Section 463 {Repealeg)}

See. L. Section 463 of the Code of (ivil Procedure is repesled.
463w e ~Am MATRREA L~ ALLERATE ON-- DENINE Dy -~ A~Batariad-adivgaiien-in-a
Pireading-ig-ane-essenbiad ~wo-bhe-eiain-sr-defense y-and-vhish-rould-net

be-sivheken~-from-the - plonding -withous-tesving-ib-inguffinbenty

Comment. Soction 463 is superseded by Section 431.10.




Code of Clvil Procedure Section 471.5. Amendment of complaint; filing
gpd service

See. 45, Secticn 471..5 is added to the fcde of Civil Procedure,
te read:

k¥71.5. If the complaint is amended, s copy of the smendments
must be filed, or the court may, in its disecretlon, reguire the
camplaint as amended to be [iled, and & copy of the smendments or
apended copplaint must be served upon the defendants affected thereby.
The defendant must answer the amendments, or the cowplaint ss amended,
within 30 days aiter service thereol, or such other time as the court
may direct, and judgmert by default way be entered upon failure to

ansWwer, &5 in othsr cascs.

Comuent. Section 471.5 is the seme as former Code of Civil Procedure
Section #32 axcept that the %ime to answer bas besn incpsased Tram 10 to
30 days to conform to the general rule as Lo the Lime within which the

delepndant must answer,

I




Code of Civil Procedure Section 581 {Conforming Amendment)

Sec, 50, Section 581 of the Code of Civil Procedure is amended to
read:

581, An action may be dismissed in the following cases:

1. By plajntiff, by written request to the clerk, Piled with the
papers in the case, or by oral or written request Lo the judge where there
is no clerk, at any time before the actusl comencement of trial, upon
payment of the costs of the clark or judge; provided, that a-eeunser-elaiw

has-neé-baer-set-up;-a» affirmative reliaf has not been sought by the

crosg-complaint er-amawer of the defendant. If a provisional remedy has
been allowed, the underiaking shall upon such diemissal be delivered by
the clerk or Judge to the defendant who may have his action therson. A
trial shall be deemed to be actually comenced at the beginning of the
opening statement of ithe plaintiff or his counsel, and if there shall be
no opening statement, then at the time of the administering of the oceth
or affirmation to the first witness, or the introduction of any evidence.

2. By aither party, upon ihs written consent of the other. No dise
missal mentioned in subdivisions 1 apd 2 of this section shall be granted
vniess upon the written consent of the attorney of record of the party or
parties applving therefor, or 17 such consent is not obtained upen order
of the coart afier noticsr to suck aticrney.

3. By the court, when sither party fails to appesr on the trisl and
the cther party app2ars and asks for the dismissal, or when a Gepurrer is
sustained without leave to emend, or when, after a demurrer %o the cone
plaint has been custained with leave to amend, the plaintiff fails to amend
it within the time allowed by the court, e&nd either perty moves for such
dispissal.

13-
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%, By the court, with prejadice to the cause, when upon the trial
and before the final submission of ithe case, the plaintiff abandons it.

5. The provisions of szubdivision 1. of this section, shall not pro-
hibit & party from dismizsing with prejudice, either by written request
to the clerk ;r orel or written requast to the Jjudge, as the case way be,
ary caﬁse of action at any time before decision rendered by thz court,
Provided, however, that no such dismissal with prejudice shall have the
effect of dizmissirg a eounierolnim-ay cross-carplaint filed in sala
action-&r=e£méaprivéng—%he-def&nd&nﬁ-af—uﬁfirmative-reiief—ss&ght-by-his
alEWry-therein ., Dismissals without prejudice may be had in either of
the menners provided for in subdivision 1 of this section, after actual

Comencenent of toue trial, either by consent of all of the parties to

the trial or by order of court on showing of just ceuse thersfor.

Coampent. The smendwent to Section 581 deletes the reference to "counter-

elaim” end to seeking affirmaztive relief in an answer. Counterclaims hewe

teen abolished: claims +hat formeriy were

asserted az counterclaims (in the

answer) are row sscerted es cross-copplaints.  8es Code of Civil Procedupe

Seio

5y "

tion 428.80. Arfirmative reid

elief may oot be sought by gnswer; rather, whepse

Lhe zem: action on-ao cross-~demand, 1t must

by cross-complaint. fee Seeticns 43n.30, !

r . e 3 : P3L3Yy 43070, and the Comments to

those sections,
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Code of Civil Procedure Section 583 {conforming amendment )

SBec. FL.  Geetion 583 of the fode of Civil Procedure is amended
to read:

583. (a2} The court, in its discretion, mey dismiss an action
for want of prosecution pursuant to this subdivision if it iz not
brought to trial within twe years after it was filed. The procedire
for obtaining such dismissal shall be in accordance with rules adopted
by the Judicial Council.

{b} Any action heretofore or hereafter commenced shall be dis-
missed by the court in which the ssme shall heve been commenced or to
which it way %e transferred on moticon of thé defendant, after due
notice to plaintlff or by the court upon its own metion, unigss such
action is brought to trial within five years after the plaintiff has
Tiled hic sction, except where the yarties have filed a stipulstion
in writing tnet the time moy be extended. When, in any action
after judgment, a motion for a new trizl has been made and a new triel
granted, such action shall be dismiseed on motion of defendant after
due notice Lo plalpbiff, or by the court of its own motion, 1f no
appeald has been taken, unless such sction is brougat to trisl within
three yedrs after the entry of the order granting a new trial, except
when the psrties have Tiled a stipulstion in writing that the time
mey be extended. When in &n action after Judguent, an asppeal has been
taken and judgment reversed with cause remanded for @ new trial {or

when an #ppeal has been taken from an order granting a new trial and

~ 105«
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such order is affirmed on apperl), the action must be dismissed by
the trial court, on motion of defendant after due notice to plaintiff,
or of its own motion, unless brought to tris) within three years from
the date upon which remittitur is filed by the clerk of the trial
court.

(c) For the parposes of this section, "setion" includes 8n
actlion comwenced by cross-complaint - 3-terece-cemplaini-ineludes-a
eeunteredain-to-the-entent- bent-13-ceeko-affirmative-raliofy

{d} The time during which the defendant was not amenable to the
pracess Of the court and the time during which the Jurisdiction of the
court to try the action is suspended shall not be included in compat-

ing the time period specified in this section.

Lomment. The awendment to Section 583 merely deletes the reference to
2 "counterclaim." Counterclaims have been abolished; claims that formeriy
were noserted as counterciaime are nov asserted as crozs-complaints. See

Code of (ivil Procedure Jection hoH.80.




Code of Civil Procedure Section 626 (Conforming Amendment )

Sec., 52. Section 626 of the Code of Civil Procedure is emended to
read:

626. VBRBICT-IN-ACTICNS-FoR-RESOVERY-oF-MENEY-oR-6N-ESTABRISHING
COUNTERCEAIM:; When a verdict is found for the plaintiff in an action
for the recovery of money, or for the deferdan$;-when-a-eeunier~elaim

cross-complainant when & cross-complaint for the recovery of money is

esteblished, execeding-the-ameuni-ef-the-plainsifflis-elaim-a6-ensablisheds

the jury must alsoc find the esmcunt of the recovery.

Comment. The amendment to Section 626 substitutes a reference to "cross-
camplaint" for the former reference to "counterclaim" and makes other conform-
ing changes to reflect the fact that counterclaims have been abolished and
claims formerly asserted as counterclaims are now to be asserted as cross-

camplaints. See Code of Civil Procedure Section 428.80.
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Code of Civil Procedure Szction 631.% {Conforming Amendment}

Sec. 3. gection £31.8 of the Code of Civil Procedure is amended

£31.8.  After z party has completed his presentation of evidence
in & trial bﬁ the court, the other party, withoul waiving his right to
offer evidence in support of hir defense or in rabuttsl in the svant
the motion is not granted, may move for & Judgment. The court 85 trier
of tha fects shall weigh the evidence and may rerder a Judgment in favor
of the moving party, in which case ihe court shall make firdings ag pro~
vided in Sections £32 and 834 of tuis code, or may decline to render any
Judgment until the olosge of all fhe evidence. Such motion may also be
made and granted as to any esusiersisim.er cross-copplaint.

if the mobtion 1y granted, unless the court in ite order for Jjudgmen:
otherwise specifies, such judgment operaies as an adjudication upon the

merits.

Comment . The amwendment to Sfection 631.8 merely deletes the reference to
a "counterciaim.” Cocnterciazims have heen abolisned; oleims that formerly
were assarted gp oounterclaims are nos assertsd an crogs-complaints, See Cod

of Civil Proosdure Section 428.%¢.

y .
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Code of Civil Procedure Section 666 (Conformigg Amendment)

Sec. 54. Section 666 of the Code of Civil Procedure is amended to
read:

666. If a eeunterelmimy claim asserted in a cross-complaint is

established at the trial y-execed-the-piainsiffls and the amount 580

established exceeds the demand established by the party against whom

the cross-complaint is asserted y Judgment for the deferdars party

asserting the cross-complaint must be given for the excess; or if it

éppear gppears that the defemdams party asserting the cross~complaint
is entitled to &any other effirmative relief, judgment must be given
accordingly.

When the amount found due to either party exceeds the sum for which
the court is authorized to enter Judgment, such party may remit the excess,

and judgment may be rendered for the residue.

Comment. The amendment of Section 666 deletes the reference to & "counter-
claim" and mekes other conforming changes, Counterclaims have been abolished;
claims that formerly were asserted as counterclaims are now asserted as cross-

complaints. See Code of Civil Procedure Section 428.80.
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Code of Civii Procedure Section ¥71.2 {Technicsl Amendment )

Sec. 55. Section O7L.2 of the Code of Civil Procedure is smended
te read:
B71.2. As used in this sesties chacter > "person” ineludes an

unincorporated association.

Comuent. The amendment of Section B71.2 corrects zan obvicus technical
—_——iir

defect,

Gede of Civil Procedure Section 671.3 (Uonforming Apendment

Sec. 5. Zectlon 871.3% of the Code of Civil Procedure is
axmended to resd:

871.3. A good Paith improver may bring an sction in the superior
court or, subject to Section 395, may file e cross~complaint ew-aqunber-
edsdk in 8 pending action in tae superior or wunicipal court for relief
under this chapter. In svery zase, the burdea is on the gocd faith
Laprover to establish that he is entitied to relic? wnder this chapter,
and the degree of negligence of Lhe pood feith izprover should be tsken
into aceasunt hy the oowrt in Jeternining whether the improver acted in
goocd faith and fa determiniviz the reiles, if a0y, that is consistent
with substantisl Justice to ibe pariles under the circumstances of the

particular case.

Comment. The amendwent of Seciicn R71.3 marely deletes the reference
to & "counterclelnm.” Counterciaims have been abuilghed; elaims that
forgerly wers asperted as countercleims are nov asserted as croas-complaints,

See Code of Civil Procedure Ssotion 28 8¢,

Yot
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Code of Civil Procedure Section 871.5 (Conforming Amendment, )

See. 57. Section 871.5 of the Code of Civil Frocedure is
amended 4o read:

B871.5. When an acticn s ar crogg-complaint y-sk-csvuntbereldaism
is brought pursuant to Section 871.3, the court may, subject to
Section B71.L, effect such ap adjustment of the rights, equities,
and i1 terastg of the good feith loprover, the owner of the land,
and other interested parties (ineluding, but not limited to,
lessees, lienbolders, snd encumbrancers; as is copsiztent with
substantial juatice to the parties under the circumstences of LThe
rarticular case. The relied granted shall protect the owner of the
Jand upon which the lmprovawent was constructed ageinst any pecunisry
lcss but shall avold, inscfar ss possidbls, enriching hinm uwplustly
at the expepse of the gond fairh improver. In protecting the owner
of the land sgeinst pecuniary logs, the court shall take inte
consideration the expenses the owiner of the land has incurred 1in
the sotion in which pelied uwader this chapter is seuebt, including
tut nob limited 0 reascneble sttorney Toes. In determining the
appropriste fors of rellef under fhis segtion, the court shell take
lote conzideration aiy plans tke cvner of the land may heve for the
use or development of ithe land upon which the lmprovement waszs made and
Bis peed for fhe land upon which the improvemert was mede in conpection

with the use or development of other proveriy owned by hin,

Comment. The amendment of Sectinn 871.5 mersly deletes the refersnse
t0 & "counterclaim.” Counterclaims bave beer abelished; claims that formerly
were asserved as counterclsims are now meserted as crossecomplaints.  See

Code of Civil Frocedurs Jection 428.80,

]
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§ 1048

Code of Civil Procedure Section 1048. Severance or consolidation for trial

Sec. 58. Section 1048 of the Code of Civil Procedure is amended
to read:

1048. An-getion-may-be-severed-and-aeiions-pay-be-consedidasedy
in-the-diseretion-of-the-conriy-whenever-is-ear-bo-dene-witheus
prejudice-to-a-subsiantdad-righi-

{a} When actions involving a common question of law or fact are

pending before the court, it may order a joint hearing or trial of any

or all the matters in issue in the actions; it may order all the sc-

tions consolidated and it may make such orders concerning proceedings

therein as may tend to avold unnecessary costs or delay.

(b) Te court, in furtherance of comvenience or to avoid prej-

udice, or when separate trials will be conducive to expedition and

economy, may order a separate trial of any ceuse of sction, including

g cause of action asserted in a cross-compisint, or of any separate

issue or of any number of causes of action or issues, preserving the

right of trial by jury regquired by the constitution or a statute of

this state or of the United States.

Comment. Section 1048 is revised to conform in substance to Rule 42
of the Federal Rules of (Civlil Procedure. The yevisgion makes clear not only
that the court may sever causes of action for trial but also that the court
may sever issues for trial. PFor furthsr discussion, see the Advisory Com-
mittee's Note of 1966 to Subdivision {b) of Rule 142 of the Federal Rules of
Civil Procedure. Formerly, Sectlon 1048 provided that "an action may be

severed" by the court and did not specifically authorize severance of issues

=112~




§ 1048
for trial. Absent some specific statute dealing with the particular situ-
ation, the law was unclear whether an issue could be severed for trisl. See
2 Witkin, California Procedure Pleading § 160 (1954)("There is a dearth of
California authority on the meaning and effect of [the "action may be severed"
portion of Section 104L81; the relatively few decisions merely emphasize its
discretionary character."),

Section 1048 permits the court to sever issues for trial. It does not
affect any statute that requires that a particular issue be severed for trial.
E.g., Code of Civil Procedure Section 597.5 {separate trial on issue whether
action for negligence of person connected with healing arts barred by statute
of limitations required on motion of any party). The authority to sever is-
sues for trial under Section 1048 may duplicate similar authority given .qpder
other statutes dealing with particular issues. E.g., Code of Civil Procedure
Sections 597 (separate trial of special defenses not involving merits), 598
(separate trial of issue of liability before trial of other issues). These
sections have been retained, however, because they include useful procedural

details which continue to apply.
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Revenue and Texation Code Section 3522 (Conforming Amendment)

See. 5%, Section 4522 of the Revenue and Taxation Code is smended

to read:

3522, A defensse esuntey~elain or cross-complaint based on anp alleged
invalidity or irregularity of eany deed to the State for taxes or of any
proceeding leading un to dsed can only be wmaintained in a proceeding come
menced within one vear after the date of recording the deed 1o the State

in the couniy recorder's Office or within one year aluer Ocicber 1, 1949,

ulilchever iz later.

Domwent. The amendment of Section 3522 werely deletes the reference to
a8 "counterclaim. " Counterciaims have heen abolished; cleims that formerly
were asgserted as counterclaims are now asserted as cross-coamplaints. Ses Code

of Civil Procedure Section k28,80,

Revenue and Taxation Code Sectien 3810 (Conformirg Amendment)

Sec,  60. Sectlon 3810 of the Revenue end Tawation Code is amended

i

to read:

3510, A defensge r~eedsteralaims or cross-complaint based on the
alleged invelidity or irregularity of any agreement or deed executed
under this article cen only he maintained in & procseding coumenced within

8 year after the execution of the instrument.

Corment. The amendment of Section 3810 merely deletes the reference to
a “counterclaim.” Counterclaims have been zbolished; claims that formerly
were agserted as counterclaims are now asserted ms cross-complaints. See Code

of Civil Procedure Section 428.50.
=11k~
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Water Cods Section 2630H {Canforming Amendment)

£y

Bec. Tl.  Section 26304 of the Water Code is amernded to read:
26304, an action, proceeding, defense, answer, eeunterelanimy or

Cross-compiaint baged on the slleped invelidity or irregularity of any

collector®s dead executed to ihe district or based on the alleged inef-
fectiveness of the deed to convey the absclute titie lo the property
deseribed in it may be commenced or irtarposed only within one year after

the recordation nf the dead.

Camnert. The amendment of Bection 24530k merely deletes the reference to
& "counterclaim.” Countercluims have been abolished; claims thab Tormerl
*

were agserted as counterclaims are now asserted ss crogs-complainty., See Code

of Civil Procedure Ssction 428,50,
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Water Code Secticn 26305 {Conforming Amenduent }

Sec. 5. Bectlon #6305 of the Water Code is amended to read:

26305. An acticn, proceeding, defense, answer, zounbereisimy or
tross-complaiol based on the alleged invalidity or irregularity of any
agresment of sale, deed, lease, or option sxocuied by a district in cone-
nection with property desded to it hy 7tz collector or based on the al-
leged ineffoctiveness of the instrument to convey or affect bhe titie to
the property described in i mey be cowmenced or interposed only within

one yeer after the execubion by the distriet of the instrument.

fament. The amendment of Section 26305 merely deletes the reference

to a "counterclaim.” Counterclaims have been sbolished; claims that formerly

-

{

were asserted as counterclaims are now asserted as Cross-e laints, Sae
o

Code of Civil Procedurs Secticn 428.50.




Water Code Section 37161 {Conforming Amendment )

“eo. 530 Section 3716Y of the Water Code {5 amended o read:

3?161.; An sction, procesding, def’ense_&._ cnswer, esuntereiaimy or
cross complaint based on the aileged invalidity or irregularity of any
coilector's deed executed *o the distriet or based on the alleged in-
effectiveness of the deed %o convey ihe abgolute title to the property

described ic it may be commenced or irterposed only within one year after

the recordation of the dead,

Capment. The amendment of Zestion 37161 merely deletes the reference to
a2 "counterclaim.” Counterclmims have been abolished; claims that formerly were
agserted az counterclaims are now asserted as crosg-catplaints. See Code of

Civil Procsdure Section LeB. 20.




Water Code Bectior 37162 {Conforming Amendment)

gec. S Bectien 37152 of the Water Code is amended tc read:
I716E,  An eciion, vroveeding, defense, answer, ssunberelaimy or
cross ceompleint besed on the alleged invalidity or irregularity of any
agresment of sale, deed, lwase, or option executed by a district in
cunneckion with progerty deeded to it by its collector or based on the
glleged ineffectiveness of thes instrument te convey or affect the title
to the property described in 10 may be comenced or iuterposed only

within one year sfter the expeution by the distrist of the instroment.

Compent. The amendment of Section 37162 merely deletes the reference
to & "eounterclaim.” Countercisims bave besn abolished; claims that formerly
wepre asserted sg counterclaims are now asserted as cross-complalints. See

fode of Civil Procedure Section 428.80,

Water Code Section 51695 (Tenforming Amendment)
ok

Sec. ©5. Section F1696 of the Water Code is amended to reed:

51696. Arn action, proceeding, defence, ceumierelaim or cross
complaint based on the alleged invalidity or irregularity of any sale
by the county tressurer zs trustee of & district of a parcel deeded to
Bl as a resuoli of the noppavment of ao as;eésment, or some portion
thereot, may b cormencsd or interposed only within one year from the

date of the sale.

Comment. The amendment of Section 51606 merely deletes the reference

"counterclaim.” Counterclaims have been abolished; claims that formerly

to a
were asgerted as counterciaims are now ssserted ss cross-caplaints. See Code

of Civil Procedure Seciion 428,50,
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Operative Date; Application to Pending Actions

8ec. 66. (a) This act becomes operative on July 1, 1972, and
applies to actions commenced on or after July 1, 1972.
(b) Except as otherwise provided by rules adopted by the
. Judicial Council effective on or after July 1, 1972, this act does
not apply to actione pending on July 1, ig72, and any action to
which this act does not apply is governed by the law as it would exist

had this act not been enacted.

Comment. The operative date of the act is deferred so that lawyers
and judges will have sufficient time to become familiar with the new
procedures. DBecause some of the provisions of the act might appropriately

C be made applicable to actions pending on July 1, 1972, subdivision (b) per=-
mits the Judicial Council to make such specific yrovisions applicable to
these pending actions. An action is "commenced” upon the filing of a com-

plaint with the court. See Code of Civil Procedure Section 411.10.
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